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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Plaintiff Thomas Gebka (“Plaintiff”) respectfully moves the Court for preliminary approval

of the class action settlement (“Settlement”) reached between Plaintiff and Defendant Allstate

Insurance Company (“Allstate” or “Defendant”) (collectively, the “Parties”), which is attached

hereto as Appendix 1.

Mr. Gebka alleges Allstate violated the Telephone Consumer Protection Act (“TCPA”), 47

U.S.C. § 227(c), and the TCPA implementing regulations, 47 C.F.R. § 64.1200(c)(2), by placing

telemarketing  calls  without  prior  express  written  invitation  or  permission  to  persons  whose

telephone numbers were registered on the national Do-Not-Call Registry.

After nearly two-and-a-half years of hard-fought litigation, which entailed substantial

motion practice, extensive party and non-party  discovery, and discovery disputes in this District,

the District of Massachusetts, and the Southern District of Ohio to enforce third-party subpoenas,

the Parties participated in a day-long mediation overseen by the Honorable Judge Morton Denlow

(ret.).

These efforts culminated in a class-wide Settlement which provides outstanding relief for

a Settlement Class of approximately 7,451 individuals whose telephone numbers were registered

on the national Do Not Call registry and to whom Allstate or anyone allegedly acting on its behalf

made at least two telemarketing calls directed by Richardson Marketing Group and related entities.

If approved, Allstate is required to pay $4,500,000.00 into a non-reversionary Settlement

Fund from which each Settlement Class Member who files a valid claim will receive a pro-rata

distribution based on the number of calls to the person. Plaintiff estimates that every class member
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who files a valid claim will receive $1,000 based on $500 per call.1

As demonstrated below, this is an excellent result especially in light of the fact the class’

Do Not Call Claim2 provides for “up to $500” in statutory damages per violation, which can be

tripled if willfulness is proven.  47 U.S.C. § 227(c)(5)(B) (emphasis added).3

 This significant relief provided by the Settlement, along with its equitable and effective

method of distribution, places it squarely within the range of possible approval, and the proposed

Settlement Class easily satisfies Rule 23’s requirements for conditional certification. Accordingly,

Plaintiff respectfully requests that the Court grant preliminary approval of the Settlement, certify

the  proposed  Settlement  Class,  appoint  Plaintiff’s  attorneys  as  Class  Counsel,  approve  the

proposed form and method of Class Notice, and set a Final Approval Hearing.

II. RELEVANT BACKGROUND

A. Plaintiff’s allegations.

Plaintiff alleges that Allstate solicits potential customers through telemarketing calls

advertising and encouraging the purchase of Allstate insurance. Second Amended Compl. ¶ 29

(ECF No. 95).  Specifically, Allstate authorized its Allstate agencies to solicit new customers

through telemarketing calls, and advised and authorized them to engage third-party vendors to

1 The Settlement provides $500 per call and the average number of calls is two.  If there is not sufficient
funds to pay $500 per call, each class member will receive a pro-rata distribution per call after deduction
of administration costs, reimbursed expenses, an incentive award, and attorneys’ fees.  As explained below,
Plaintiff will separately file a fee petition and there is no clear sailing agreement for fees or an incentive
award.

2 Plaintiff amended the complaint to add a prerecorded call claim, but based on discovery, that claim will
be dismissed without prejudice for the class and is not being released by the class as part of the Settlement.

3 Other claims under the TCPA mandate $500 per violation, 47 U.S.C. § 227(b)(3)(B), but the DNC claims
can provide substantially less since the TCPA provides for “up to $500” per DNC violation, which requires
two calls,  47 U.S.C.  § 227(c)(5).   Thus,  it  is  possible  for  the Court  or  jury to find a  DNC violation and
award a nominal statutory damage.
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place the calls. Id. ¶¶ 23-24, 86-88, 93-95, 105.  The Allstate Agencies contracted with third-party

telemarketing vendors who, in turn, directed their call center partners to place the calls. Id. ¶¶ 26-

28, 98, 109.

One such vendor was Richardson Marketing Group (“RMG”).  Allstate endorsed RMG to

Allstate agencies and was involved in obtaining special group pricing to incentivize them to use

RMG. Id. ¶¶ 96-97.  Allstate agencies entered into over eighty lead-generation contracts with

RMG during the class period. Id. ¶ 98.  Pursuant to those contracts, RMG directed its call centers

to place telemarketing calls to Plaintiff and the other Settlement Class Members. Id. ¶ 46. Plaintiff

has no prior relationship with Allstate or any Allstate agency, id. ¶ 77, and his telephone number

has been on the National Do Not Call (“DNC”) registry since more than thirty-one days before the

calls to his number began, id ¶ 33. The same is true of the other Settlement Class Members.

On August 8, 2019, Plaintiff received three telemarketing calls about Allstate insurance

quotes, two of which said they were “on behalf of Allstate.” Id. ¶¶ 34, 36, 37, 39, 42.  The second

call was transferred to the Brian Saving Allstate agency, which spoke to him about a quote. Id. ¶

40.  Later that day, the agency sent Plaintiff a quote for Allstate insurance. Id. ¶ 41.  On September

18, 2019, Plaintiff received another call promoting Allstate insurance from someone who said he

was “calling on behalf of Allstate.” Id. ¶¶ 43-44.  All of these calls were placed by call centers

directed by RMG, who was hired by the Brian Saving Allstate agency. Id. ¶ 46.

According to Plaintiff, the calls were made without his or the other Settlement Class

Members’ prior express written invitation or permission and violated the Do Not Call provisions

of the TCPA and its implementing regulations, 47 U.S.C. § 227(c) and 47 C.F.R. § 64.1200(c)(2).

B. Procedural History.

On October 8, 2019, Plaintiff filed a Class Action Complaint alleging the calls violated the
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TCPA because they used an automatic telephone dialing system (“ATDS”), see ECF No. 1 ¶¶ 1-

2, 12-13, 15-35, 37, 52-57, and because the telephone numbers called were registered on the

National Do-Not-Call registry at the time of the calls, see id. ¶¶ 15-25, 28-35, 37, 58-62.  On

November 26, 2019, Allstate filed its Answer and affirmative defenses to the complaint.  ECF No.

20.

On November 11, 2020, Plaintiff sought leave to file an amended complaint adding a claim

that a prerecorded call believed to be made on behalf of Allstate that used an artificial and/or

prerecorded voice violated the TCPA and implementing regulations. See ECF No. 58. Leave to

amend was granted, see ECF No. 77, and Plaintiff filed an Amended Class Action Complaint

adding the claim for the prerecorded calls on March 31, 2021, see ECF No. 79.

Meanwhile, on November 19, 2020, Allstate had filed a motion to stay the case pending

the United States Supreme Court’s decision regarding the TCPA’s definition of an ATDS in

Facebook, Inc. v. Duguid, No. 19-511. See ECF No. 64.  After the stay motion was fully briefed,

see ECF Nos. 71-72, Facebook was decided on April 1, 2021 and the motion was denied as moot,

see ECF No. 101.

Allstate then moved to dismiss the amended complaint on April 19, 2021.  ECF No. 87.

On May 18, 2021, Plaintiff sought leave to file a second amended complaint to, inter alia, remove

the ATDS claim based on the Supreme Court’s decision in Facebook, Inc. v. Duguid, 141 S.Ct.

1163 (2021), which clarified the definition of ATDS. See ECF No. 92.

Leave to amend was granted, see ECF No. 94, and Plaintiff filed the currently-operative

Second Amended Class Action Complaint on May 20, 2021, see ECF No. 95.  On June 3, 2021,

Allstate moved to dismiss pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6), arguing it is not

vicariously liable for the calls and Plaintiff lacks Article III standing. See ECF Nos. 96-97.
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Plaintiff also initiated another action in the United States District Court for the District of

Massachusetts on June 10, 2021 to enforce his third-party subpoena against Everquote, Inc.

After  the  Parties  fully  briefed  the  motion  to  dismiss, see ECF Nos. 108, 110-111, and

Plaintiff subsequently filed a notice of supplemental authority, see ECF No. 112, Allstate moved

to stay discovery pending the ruling on the motion to dismiss, see ECF No. 113.  On September 1,

2021, the case was stayed over Plaintiff’s objection. See ECF No. 114.  Plaintiff filed a motion to

reconsider the stay. See ECF No. 115.

On October 25, 2021, the motion to dismiss the Second Amended Complaint was denied.

See ECF No. 119.  Later the same day, the stay was lifted and the motion to reconsider was denied

as moot. See ECF No. 120. On November 15, 2021, Allstate filed its Answer and Affirmative

Defenses to the Second Amended Complaint. See ECF No. 124.

The Parties subsequently agreed to mediate, and the case was again stayed on December

13, 2021. See ECF Nos. 125-126.

The mediation occurred on February 10, 2022 before the Honorable Morton Denlow (ret.)

of Judicial Arbitration and Mediation Services, Inc. (“JAMS”). In the weeks leading up to the

mediation, the Parties submitted detailed briefs setting forth their respective views on the strengths

of their cases. See Declaration of Keith J. Keogh ¶ 5 (“Keogh Decl.”), attached as Appendix 2.

At the day-long mediation, the parties discussed their relative views of the law and the facts and

potential relief for the proposed Class. Id. ¶ 6. With the assistance of Judge Denlow, and the day

of arm’s-length negotiations, the Parties reached an agreement-in-principle on the material terms

of a class-wide settlement. Id.

Following the mediation, the Parties continued extensive negotiations for more than a

month on their remaining points of dispute, id. ¶ 6, which culminated in the fully-executed
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Agreement for which the Parties now seek preliminary approval.

C. Discovery.

On December 13, 2019, Plaintiff issued third-party subpoenas for documents to Brian

Saving and the Brian Saving Allstate Agency.

On December 27, 2019, Plaintiff issued third-party subpoenas for documents to RMG and

its CEO, Deryck Richardson.  As noted above, Plaintiff was forced to initiate a separate action in

the United States District Court for the Southern District of Ohio on January 28, 2020.  Plaintiff

pursued the matter for the next five months until his motion to compel which had initiated that

action was granted on May 22, 2020, and he thereafter finally obtained compliance with the

subpoenas including production of crucial call records.

On January 29, 2020, Plaintiff issued his First Set of Interrogatories, Document Requests,

and Requests to admit to Allstate, which Allstate timely answered.  Allstate served supplemental

answers to that discovery on April 10, 2020.  On August 21, 2020, Plaintiff filed a motion to

compel Allstate to further supplement the interrogatories regarding consent and produce

unredacted class data. See ECF No. 49.  The motion was granted in part and denied in part on

March 4, 2021. See ECF Nos. 74-75.  Allstate timely supplemented those interrogatory answers

on March 25, 2021.  The Parties conferred about the supplemental answers, resulting in Allstate

further supplementing them on April 5, 2021, and following a subsequent conferral about the

adequacy of those answers Allstate supplemented them again on April 19, 2021.

On February 27, 2020, Allstate served Plaintiff with interrogatories, document requests,

and requests to admit, Plaintiff timely answered.  Plaintiff served supplemental answers to various

interrogatories on August 10, 2020.

On October 13, 2020, in order to obtain discovery about the prerecorded voice
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telemarketing call he received after the lawsuit was filed, Plaintiff issued third-party subpoenas for

documents to Everquote, Inc., the lead vendor associated with the call, as well as to Matthew

Wigington and The Wigington Agency, which was the Allstate agency believed to be associated

with that call and others. After several conferrals, Plaintiff was able to obtain compliance with the

Wigington subpoenas.

Plaintiff was forced to initiate a separate action to enforce the subpoena in the United States

District Court for the District of Massachusetts, which he did on June 9, 2021.

On August 9, 2021, Plaintiff served Allstate with a Second Set of Interrogatories,

Document Requests, and Requests to admit.  To that same end, when the stay entered days later

was lifted, Plaintiff served Allstate with a Third Set of Interrogatories on November 16, 2021.

Plaintiff retained a database expert to analyze the call records obtained from RMG.  The

parties subsequently exchanged their experts’ results in preparation for the mediation.

D. The proposed Settlement.

The Settlement’s details are contained in the Agreement signed by the Parties. See App. 1.

For purposes of preliminary approval, the following summarizes the Agreement’s terms:

1. The Settlement Class.

The Settlement Class is defined as follows:

[T]he approximately 7,451 individuals to whom: (a) Allstate or anyone allegedly
acting on its behalf made at least two telephone calls based on leads provided by,
through, and/or directed by Richardson Marketing Group and related entities within
a 12-month period (b) promoting Allstate insurance (c) between October 8, 2015
and present (d) where the person’s telephone number was registered on a Do Not
Call registry for more than 31 days before the first call.

App. 1 § 2.26.4  Based  on  call  records  compiled  in  discovery,  the  Settlement  Class  consists  of

4 Excluded from the Settlement Class are the Judge to whom the Action is assigned and any member of the
Court’s staff and immediate family (to the extent they received a listed call), all persons who have opted-
out of the Settlement Class pursuant to the requirements set forth in Section 13.1 of this Agreement, and
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approximately 7,451 individuals. See App. 2 ¶ 9 (Keogh Decl.).

2. Monetary relief for Settlement Class Members.

The Settlement requires Allstate to create a non-reversionary Settlement Fund of

$4,500,000.00, see App. 1 §§ 2.31, 5.1, 9.1, from which each Settlement Class Member who files

a  valid  claim will  receive  a pro rata portion (based on the number of calls to the person) after

payment of attorneys’ fees and costs, any incentive award approved by the Court, and the other

Settlement Costs incurred, see App. 1 §§ 2.30, 2.35, 5.2, 11.1, 12.1. No amount of the Settlement

Fund will revert to Allstate. See id. § 12.2.

Class Counsel, based on their experience in similar TCPA class actions, estimate net

awards of $1,000 based on $500 per call.  Checks issued to Settlement Class Members shall remain

valid for 120 days from the date of issuance. App. 1 § 12.1.

3. Cy pres distributions.

If, after the expiration date of the checks distributed, there remains money in the Settlement

Fund, all money remaining will be donated to a cy pres beneficiary. App. 1 § 12.1. The class notice

will identify this organization.

Subject to Court approval, Plaintiff suggests any such funds be sent to the National

Consumer Law Center (“NCLC”) and earmarked for working to safeguard the protections of the

TCPA, as one would be hard pressed to find another organization more closely aligned with the

class’s interests than NCLC. See Ira Holtzman, C.P.A., & Assocs. v. Turza, 728 F.3d 682, 689 (7th

Cir. 2013) (TCPA class action rejecting Legal Assistance Foundation of Metropolitan Chicago as

a cy pres recipient because, although court acknowledged it was “a worthy organization,” it was

individuals whose claims would be or are included in any other settlement. See App. 1§ 2.26. The Settlement
Class does not include any claims for prerecorded calls that were alleged in the Second Amended
Complaint, other than the individual claims of Gebka. Id.
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not closely related to class’s interests and “does not directly or indirectly benefit” those interests).5

Allstate reserves the right to propose an alternative or co-cy pres recipient.

4. Settlement Class release.

In exchange for the benefits allowed under the Settlement, Settlement Class Members who

do not opt out will provide a release tailored to the practices at issue in this case. Specifically, they

will release all claims “that arise out of or relate in any way to Allstate or anyone allegedly acting

on its behalf making telephone calls based on leads provided by, through, and/or directed by

Richardson Marketing Group and related entities where the person’s telephone number was

registered on a Do Not Call registry for more than 31 days before the first call.” App. 1 § 16.2.

Further, the prerecorded call claim will not be released and that claim will be dismissed without

prejudice.  In addition, and separately, Plaintiff will release any and all individual claims as alleged

in the Second Amended Complaint, including the claims for prerecorded calls. Id.

5 NCLC  has  fought  to  preserve  the  TCPA’s  protections  for  years  before  Congress,  before  the  Federal
Communications Commission (“FCC”), and before the courts as an amicus curiae,  and  is  a  leading
consumer advocacy organization on TCPA matters. Since 2014, it has commented on almost every major
proceeding, and many minor proceedings, before the FCC concerning the TCPA. See Robocalls &
Telemarketing, National Consumer Law Center, https://www.nclc.org/issues/robocalls-and-
telemarketing.html (last  visited Apr.  18,  2022).  NCLC staff  meet  regularly with staff  of  the former and
current  FCC  Chairman’s  office  as  well  as  with  staff  of  other  Commissioners’  office  and  staff  of  the
Consumer and Governmental Affairs Bureau. Id. NCLC staff have also testified before both the House of
Representatives and the Senate concerning the TCPA. Id. In addition, NCLC has submitted amicus briefs
to the Supreme Court  and Federal  Courts  of  Appeal  in  numerous TCPA cases. Id. Thus, NCLC’s work
reasonably approximates the interests pursued by the class. Given NCLC’s proven record of TCPA
advocacy, numerous courts have approved NCLC as a cy pres recipient in TCPA class actions, often over
defendant’s objection. See e.g., Braver v. Northstar, 5:17-cv-00383-F (W.D. Okla. 2020), ECF No. 273;
Leung v. XPO Logistics, Inc., 326 F.R.D. 185, 205-06 (N.D. Ill. 2018); Keim v. ADF Midatlantic, LLC,
2020 U.S. Dist. LEXIS 49933, *11 (S.D. Fla. 2020); Lee v. Global Tel*Link Corp., 2018 U.S. Dist. LEXIS
163410, *23-25 (S.D. Cal. 2018); Martinez v. Medicredit, Inc., 2018 U.S. Dist. LEXIS 81818, *4-5 (E.D.
Mo. 2018); Jonsson v. USCB, Inc., 2015 U.S. Dist. LEXIS 69934, *30 (C.D. Cal. 2015); Willett, et al. v.
Redflex Traffic Systems, Inc., et al., Case No. 13-cv-01241-JCH-RHS, Doc. 269 (D.N.M. Oct. 24, 2016);
see also Legg v. AEO, 14-cv-02440-VEC (S.D.N.Y. 2017) (TCPA) (approving NCLC for TCPA class
case); In re Convergent Outsourcing, Inc. Telephone Consumer Protection Act Litigation, Master Docket
No. 3:13-cv-1866-AWT (D. Conn. Nov. 10, 2016) (Same).
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5. Class Representative Service Award.

The Agreement provides that Plaintiff may petition the Court for a Service Award. App. 1

§ 6.2. There is no clear sailing provision as to this request. See id. The Service Award shall be paid

out of the Settlement Fund and is subject to this Court’s approval. Id. Neither Court approval nor

the  amount  of  the  Service  Award  is  a  condition  of  the  Settlement. Id. § 6.3. Given Plaintiff’s

extensive efforts prosecuting this action for the Settlement Class, Plaintiff anticipates requesting a

Service  Award  of  $10,000.00.  The  Class  Notice  will  advise  the  Settlement  Class  of  Plaintiff’s

request.

6. Attorneys’ fees and costs.

At the same time as notice is sent, Class Counsel will apply to the Court for an award of

attorneys’ fees and costs.  As with the incentive award to the class, the Agreement does not contain

a  clear  sailing  agreement  as  to  attorney  fees  or  costs.  As  will  be  addressed  in  Class  Counsel’s

motion for attorneys’ fees, courts in this district commonly award approximately 36% after

administration costs are first deducted plus reasonable expenses in common fund class settlements.

See, e.g., Birchmeier v. Caribbean Cruise Line, Inc., 896 F.3d 792, 796-97 (7th Cir. 2018)

(affirming attorney fees in TCPA class action of 36% of the first $10 million, 30% of the next $10

million, and 24% of the next $34 million).

This amount is appropriate to compensate Class Counsel for the work they have performed

in procuring a settlement for the Settlement Class and for the work remaining to be performed in

documenting the settlement, securing Court approval of it, overseeing settlement implementation

and administration, assisting Settlement Class Members, and obtaining dismissal of the action. It

should be noted, however, that the Settlement is not contingent on Court approval of an award of

attorneys’ fees or costs. App. 1 § 6.3. Further, the Class Notice will inform the Settlement Class

Case: 1:19-cv-06662 Document #: 129 Filed: 04/18/22 Page 18 of 40 PageID #:1778



11
128542_3

Members that Class Counsel will seek 36% of the fund net administration costs.

7. Administration and Notice.

All costs of notice and claims administration shall be advanced by Allstate, credited against

the Settlement Fund. App. 1 § 9.1(a). The Administrator will be subject to this Court’s approval.

The Administrator shall administer the Settlement, which includes the following duties: (1) issuing

Class Notice; (2) setting up and maintaining the settlement website and toll-free number; and (3)

issuing settlement payments. Id. §§ 10.1, 10.2, 12.1.

Within twenty-one (21) days of entry of the Preliminary Approval Order, the Administrator

will issue the Mail Notice (Exhibit 3 to the Agreement) with the attached claim form via direct

mail to all Settlement Class Members. Id. §§ 2.18, 2.19, 8.1(D), 10.2(A). First, the Administrator

will obtain any missing addresses by performing a reverse look-up using the telephone number.

Id. § 10.2(A). For Mail Notices returned as undeliverable, the Administrator will perform skip

tracing and re-issue the Mail Notice to all Settlement Class Members for whom an alternative

address can be found. Id.

Thirty days after the first notice, the Administrator will issue a second Mail Notice with

the attached claim form to all Settlement Class Members who have not submitted a claim or opted

out. Id. §§ 2.18, 10.2(A).  Two weeks prior to the claim deadline, the Administrator will issue a

“reminder” E-Mail Notice (Exhibit 1 to the Agreement) to all Settlement Class Members whose

email addresses are known and who have not submitted a claim or opted out. Id. §§ 2.12, 10.2(A).

Claims  can  be  submitted  online,  via  the  mail  or  even  via  telephone  using  the  claim

identification number on the class members’ notice.

Further, the Administrator will establish and maintain a Settlement Website. Id. § 10.2(B).

The Settlement Website will include general information such as the Agreement, Website Notice
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(Exhibit 5 to the Agreement), the Preliminary Approval Order, the operative Complaint, the

attorney fee motion and any other materials the Parties agree to include. Id.

III. ARGUMENT

A. The settlement approval process.

Under Fed. R. Civ.  P.  23(e)(1)(C),  a court  may approve a class action settlement if  it  is

“fair, adequate, and reasonable, and not a product of collusion”  There is usually a presumption of

fairness when a proposed class settlement “is the product of arm’s length negotiations, sufficient

discovery has been taken to allow the parties and the court to act intelligently, and counsel involved

are competent and experienced.”  H. Newberg, A. Conte, Newberg on Class Actions § 11.41 (4th

ed. 2002); Goldsmith v. Technology Solutions Co., No. 92 C 4374, 1995 U.S. Dist. LEXIS 15093,

at *10 n.2 (N.D. Ill. Oct. 10, 1995).

As the Seventh Circuit has recognized, federal courts strongly favor and encourage

settlements, particularly in class actions and other complex matters, where the inherent costs,

delays, and risks of continued litigation might otherwise overwhelm any potential benefit the class

could hope to obtain:

It is axiomatic that the federal courts look with great favor upon the voluntary
resolution of litigation through settlement. In the class action context in particular,
there is an overriding public interest in favor of settlement. Settlement of the
complex disputes often involved in class actions minimizes the litigation expenses
of  both  parties  and  also  reduces  the  strain  such  litigation  imposes  upon  already
scarce judicial resources.

Armstrong v. Bd. of Sch. Dirs. of the City of Milwaukee, 616 F.2d 305, 312-13 (7th Cir. 1980)

(citations and quotations omitted), overruled on other grounds by Felzen v. Andreas, 134 F.3d 873,

875 (7th Cir. 1998); see also Isby v. Bayh, 75 F.3d 1191, 1196 (7th Cir. 1996) (“Federal courts

naturally  favor  the  settlement  of  class  action  litigation.”);  H.  Newberg,  A.  Conte,  Newberg  on

Class Actions § 11.41 (4th ed. 2002) (citing cases).
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The Manual for Complex Litigation § 21.63 (4th ed. 2004) describes a three-step procedure

for approval of class action settlements:

(1)  Preliminary approval of the proposed settlement at an informal hearing;

(2)  Dissemination of mailed and/or published notice of the settlement to all affected
class members; and

(3)  A “formal fairness hearing” or final settlement approval hearing, at which class
members may be heard regarding the settlement, and at which evidence and
argument concerning the fairness, adequacy, and reasonableness of the
settlement may be presented.

This procedure safeguards class members’ due process rights and enables the Court to fulfill its

role as the guardian of class interests. H. Newberg, A. Conte, Newberg on Class Actions § 11.25.

This Motion requests that the Court take the first step by granting preliminary approval.

Under Rule 23(e), in weighing a grant of preliminary approval, district courts must

determine whether “giving notice is justified by the parties’ showing that the court will likely be

able to:  (i)  approve  the  proposal  under  Rule  23(e)(2);  and  (ii)  certify  the  class  for  purposes  of

judgment on the proposal.” In re Payment Card Interchange Fee & Merch. Disc. Antitrust Litig.,

330 F.R.D. 11, 28 (E.D.N.Y. 2019) (emphasis in original) (citing Fed. R. Civ. P. 23(e)(1)(B)(i)-

(ii)). Both requirements are satisfied here.

B. The Settlement warrants preliminary approval.

When deciding whether to grant preliminary approval, Rule 23(e)(2) directs courts to

consider whether: (1) the named plaintiff and class counsel have adequately represented the class;

(2) the settlement resulted from arm’s-length negotiations; (3) the settlement treats class members

equitably; and (4) the relief provided for the class is adequate. Fed. R. Civ. P. 23(e)(2); accord

Rysewyk v. Sears Holdings Corp., No. 1:15-cv-4519-MSS, 2019 U.S. Dist. LEXIS 236004, at *11-
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12 (N.D. Ill. Jan. 29, 2019).6  Each of these factors support preliminary approval.

1. The Class has been adequately represented.

The first Rule 23(e)(2) factor analyzes whether the named plaintiff and class counsel have

adequately represented the class.  Fed. R. Civ. P. 23(e)(2)(4). This requirement is satisfied if the

named plaintiff: (1) possesses an interest in the outcome of the case sufficient to ensure vigorous

advocacy; (2) has no interest antagonistic to the class’s; and (2) has retained qualified and

competent counsel. Fournigault v. Independence One Mortgage Corp., 234 F.R.D. 641, 646 (N.D.

Ill. 2006).

The first two prongs are satisfied here. To begin, Plaintiff’s interests in this case are aligned

with, and not antagonistic to, those of the class she seeks to represent. Plaintiff and the other

Settlement Class Members all share identical claims arising from a common course of conduct:

Allstate or someone allegedly acting on its behalf making telemarketing calls to the class based on

leads provided by, through, and/or directed by Richardson Marketing Group where their telephone

numbers were registered on the Do Not Call registry for more than 31 days before the first call. To

vindicate those claims, Plaintiff has vigorously prosecuted this action on behalf of the Settlement

Class by retaining counsel, assisting his attorneys in investigating the Settlement Class’s TCPA

claims, reviewing and approving each of the three class action complaints prior to filing, answering

written discovery, regularly conferring with his attorneys throughout the litigation, and reviewing

and approving the Agreement prior to signing it. See App. 2 ¶ 14.

6 The factors to be considered under the 2018 amendment to Rule 23 “overlap with the factors articulated
by the Seventh Circuit, which include: ‘(1) the strength of the case for plaintiffs on the merits, balanced
against the extent of the settlement offer; (2) the complexity, length, and expense of further litigation; (3)
the amount of opposition to the settlement; (4) the reaction of members of the class to the settlement; (5)
the opinion of competent counsel; and (6) stage of the proceedings and the amount of discovery
completed.’” Rysewyk, 2019 U.S. Dist. LEXIS 236004, at *12 (quoting Wong v. Accretive Health, Inc., 773
F.3d 859, 863 (7th Cir. 2014)).
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The third prong of the adequacy analysis is also satisfied because Class Counsel have

extensive experience in complex litigation and consumer class actions involving TCPA claims,

and have been found adequate and appointed class counsel in scores of cases arising under the

TCPA and various other consumer protection statutes. See App. 2 ¶¶ 3, 15-55. Drawing on this

experience, proposed Class Counsel were able to extensively evaluate the merits of this case,

Allstate’s defenses, the benefits of the proposed Settlement, and the attendant risks of further

litigation. Id. ¶¶ 10, 12-13.

Class Counsel have vigorously pursued the class claims from the outset by investigating

Plaintiff’s claims, drafting and filing several well-pleaded complaints, briefing and defeating a

motion to dismiss, taking party and non-party discovery into merits and class issues, litigating a

number of discovery disputes (including initiating two separate cases in other districts to enforce

subpoenas), and preparing a detailed mediation statement that spelled out Plaintiff’s factual and

legal theories. Id. ¶¶  4-5.  These  efforts  culminated  in  a  non-reversionary  Settlement  Fund  that

provides all Settlement Class Members who submit valid claims with significant cash relief. As

such, the Court should find the adequacy of representation prong met.

2. The Settlement resulted from arm’s length negotiations.

The Settlement is the product of an “arm’s length transaction such Rule 23(e)(2) is

satisfied.  It was only after actively litigating this matter for nearly two-and-a-half years and

conducting extensive party and non-party written discovery that the Parties were prepared to

discuss settlement. See Wright v. Nationstar Mortg. LLC, No. 14 C 10457, 2016 WL 4505169, at

*11 (N.D. Ill. Aug. 29, 2016) (finding no collusion or unfairness where “the parties have

vigorously defended their positions throughout the litigation . . . and engaged in discovery” prior

to reaching settlement). Those discussions entailed a day-long mediation assisted by an
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experienced mediator before the Parties agreed on the principle terms of the Settlement. See App.

2 ¶¶ 5-6. Once those terms were in place, another month negotiating the finer details of the

Agreement before executing it on April 9, 2022. Id. ¶ 6.

The arms-length nature of the Parties’ discussions is also borne out by the terms of the

Agreement itself. The Settlement is non-reversionary, provides significant cash payments to all

members of the Settlement Class who submit valid claims, and is devoid of any provision that

could indicate fraud or collusion such as a “clear sailing” or “kicker” clause related to attorney’s

fees or the incentive award. See Snyder v. Ocwen Loan Servicing, LLC, No. 14 C 8461, 2019 U.S.

Dist. LEXIS 80926, at *15 (N.D. Ill. May 14, 2019) (granting preliminary approval where

agreement had “no provision for reversion of unclaimed amounts, no clear sailing clause regarding

attorneys’ fees, and none of the other types of settlement terms that sometimes suggest something

other than an arm’s length negotiation”);  Aranda v. Caribbean Cruise Line, Inc., No. 12 C 4069,

2017 U.S. Dist. LEXIS 29400, at *14 (N.D. Ill. Mar. 2, 2017) (same).

For all  these reasons,  the Court  should find the Settlement here was the result  of good-

faith, arm’s-length negotiations. See Schulte v. Fifth Third Bank, No. 09-CV-6655, 2010 U.S. Dist.

LEXIS 144810, at *15-16 n.5 (N.D. Ill. Sept. 10, 2010) (noting courts “presume the absence of

fraud or collusion in negotiating the settlement, unless evidence to the contrary is offered”).

3. The proposed Settlement treats Settlement Class Members equitably.

The next Rule 23(e)(2) consideration supports approval where the proposed settlement

treats all class members equitably. Here, each Settlement Class Member has identical TCPA claims

against Allstate, which is why they receive identical treatment under the proposed Settlement.

Specifically,  every  Settlement  Class  Member  who submits  a  valid  claim is  entitled  to  an  equal

amount per call. See Ortiz v. Fibreboard Corp., 527 U.S. 815, 855 (1999) (where class members
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are similarly situated with similar claims, equitable treatment is “assured by straightforward pro

rata distribution of the limited fund”). No Settlement Class Member is treated differently, and each

can object or opt out in the same fashion. Because there is no disparate treatment between

members, the Settlement merits approval.

4. The relief provided to the Settlement Class is more than adequate.

The most critical Rule 23(e)(2) factor analyzes whether the relief provided for the class is

adequate. “Because the essence of settlement is compromise, courts should not reject a settlement

solely because it does not provide a complete victory to the plaintiffs.” In re AT&T Mobility

Wireless Data Servs. Sales Litig., 270 F.R.D. 330, 347 (N.D. Ill. 2010) (cleaned up).

Here, Allstate has agreed to create a $4,500,000.00 non-reversionary Settlement Fund for

a class of approximately 7,451 individuals, all of whom who submit valid claims are expected to

receive $1,000 based on $500 per call.

This Settlement exceeds most other TCPA class actions settlements.  Indeed, courts have

granted preliminary and final approval of TCPA class action settlements that achieved much

smaller recoveries. See, e.g., Connor v. JPMorgan Chase Bank, N.A., No. 10 CV 01284 GPC BGS

(S.D. Cal. Feb. 5, 2015), ECF No. 160 (Final Judgment and Order of Dismissal entering final

approval of settlement providing slightly less than 2.5 million accounts for $11,268,058); In re

Capital One TCPA Litigation, 12-cv-10064 (MDL No. 2416) (N.D. Ill. Feb. 12, 2015) (granting

final approval where each class member would be awarded $39.66) (Holderman, J.); Steinfeld v.

Discover Fin. Svcs. 12-cv-01118 (N.D. Cal.) (Final Approval of $46.98 to each claimant); Kramer

v. Autobytel, No. 10-cv-02722, 2012 U.S. Dist. LEXIS 185800 (N.D. Cal. Jan. 27, 2012)

(approving $12.2 million settlement to benefit 47 million class members); Malta v. Fed. Home

Loan Mortg. Corp., No. 10-cv-1290, 2013 U.S. Dist. LEXIS 15731 (S.D. Cal. Feb. 5, 2013)

(preliminarily approving $17.1 million settlement to 5,887,508 class members; final approval
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granted at ECF No. 91); Adams v. AllianceOne Receivables Mgmt. Inc., No. 08-cv-00248 (S.D.

Cal. Sept. 28, 2012), ECF Nos. 116 and 137 (approving $9 million settlement to benefit 6,696,743

class members); Palmer v. Sprint Nextel Corp., No. 09-cv-01211 (W.D. Wash. Oct. 21, 2011),

ECF Nos. 84 and 91 (approving $5.5 million settlement to benefit 18.1 million class members).

In sum, the relief provided by the proposed Settlement is more than adequate and exceeds

the recoveries provided by other TCPA class settlements found to be fair, adequate and reasonable,

making the Settlement here a great result for the Class.  And, as shown below, the sub-factors set

forth in Rule 23(e)(2) further confirm the adequacy of the class relief.

a. The risks of continued litigation weigh, when viewed against the
relief provided, weigh in favor of approval.

When evaluating the adequacy of class relief, a court should first compare the costs, risks,

and delay of trial against the immediate benefits afforded by the proposed settlement. Fed. R. Civ.

P. 23(e)(2), Advisory Committee’s Note to 2018 amendment. This sub-factor weighs heavily in

favor of approval because the proposed Settlement provides immediate relief to Settlement Class

Members while avoiding potentially years of costly, complex litigation, and appeals and the

associated risk.

While Plaintiff remains confident in the strength of his claims, Allstate denied all of the

material allegations while raising myriad legal and factual defenses that, if successful, could

preclude  any  recovery  for  the  Settlement  Class.  Allstate’s  primary  defense  is  that  it  is  not

vicariously liable for the calls because it has no agency relationship with RMG or the vendors who

placed the calls. See ECF No. 124 at 44 (¶¶ 5-6).  While Plaintiff is confident he would prevail on

this issue, it’s a highly-fact-intensive issue with no guarantee of success at trial.

In addition, Allstate intended to avoid liability by proving, among other things, that: (1)

Plaintiff consented to the calls by actively participating and providing personal information during
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them, thereby encouraging the calls to continue, see ECF No. 124 at 44 (¶¶ 4, 10); (2) the claims

are barred by the TCPA’s regulatory DNC “safe harbor” because Allstate’s do-not-call compliance

procedures satisfy 47 C.F.R. § 64.1200(c)(2)(i) and the calls were made in error, see id. at 45 (¶

13). See also id. at 44-45 (¶¶ 3, 7, 8, 11-12, 14, 16) (asserting additional defenses).

A victory on any of those defenses could doom the case in its entirety or, at the very least,

greatly reduce the size of the proposed class and preclude any recovery for scores of class members

who stand to benefit from the Settlement.

And, before resolving Allstate’s substantive defenses, Plaintiff would first need to prevail

at class certification, which would entail extensive motion practice on several hotly contested

issues with no guarantee of success. See Fed. R. Civ. P. 23(e)(2), Advisory Committee’s Note to

2018 Amendment (directing courts to consider the likelihood of certification when evaluating this

sub-factor). Though Plaintiff maintains this case is ideal for class certification, success is certainly

not guaranteed and Allstate intends to vigorously oppose. See ECF No. 124 at 44 (¶ 2, asserting as

a defense that class cannot be certified).

Finally, even if Plaintiff prevailed at class certification and obtained a complete victory on

the merits, Allstate intended to seek reduction of damages based on the argument an award of up

to $500 per call would violate its right to substantive and procedural due process and is barred by

the Fifth, Eight, and Fourteenth Amendments to the United States Constitution. See ECF No. 124

at 45 (¶ 9). This, too, presents a significant risk to the Settlement Class, as some courts view awards

of aggregate, statutory damages with skepticism and reduce such awards—even after a plaintiff

has prevailed on the merits—on due process grounds. See, e.g., Aliano v. Joe Caputo & Sons -

Algonquin, Inc., No. 09 C 910, 2011 U.S. Dist. LEXIS 48323, *13 (N.D. Ill. May 5, 2011) (“[T]he

Court cannot fathom how the minimum statutory damages award for willful FACTA violations in
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this case — between $100 and $1,000 per violation — would not violate Defendants’ due process

rights . . . . Such an award, although authorized by statute, would be shocking, grossly excessive,

and punitive in nature.”); but see Phillips Randolph Enters., LLC v. Rice Fields, No. 06 C 4968,

2007 U.S. Dist. LEXIS 3027, *7-8 (N.D. Ill. Jan. 11, 2007) (“Contrary to [defendants’] implicit

position,  the  Due  Process  clause  of  the  5th  Amendment  does  not  impose  upon  Congress  an

obligation to make illegal behavior affordable, particularly for multiple violations.”).

Taking these realities into account and recognizing the risks involved in any litigation, the

monetary relief available to each Settlement Class Member represents a truly excellent result.

Instead of facing the uncertainty of a potential award in their favor years from now, the Settlement

allows Plaintiff and Settlement Class Members to receive immediate and certain relief. See, e.g.,

Goldsmith, 1995 U.S. Dist. LEXIS 15093 at *14-15 (“As courts recognize, a dollar obtained in

settlement today is worth more than a dollar obtained after a trial and appeals years later.”); Schulte

v. Fifth Third Bank, 805 F. Supp. 2d 560, 586 (N.D. Ill. 2011) (“Settlement allows the class to

avoid the inherent risk, complexity, time, and cost associated with continued litigation.”). Thus,

this sub-factor weighs in favor of preliminary approval.

b. The proposed method of distribution is effective.

The next sub-factor analyzes the whether the proposed method for distributing relief to the

class is effective. Fed. R. Civ. P. 23(3)(2)(C)(ii). Effective distribution methods are those that “get

as much of the available damages remedy to class members as possible and in as simple and

expedient a manner as possible” while ensuring “only legitimate claims” are paid. 4 NEWBERG ON

CLASS ACTIONS § 13:53 (5th ed.).

Here, class members need only complete a short claim form requiring only basic

information like name and address, which can be submitted via online, mail or phone by providing

their unique Claim ID found on each Mail Notice that is sent. See App. 1 §§ 10.2(C); id. at Ex. 3.
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Notice includes two rounds of mailed notice and a third reminder notice via email to the extent

they have not already submitted a claim or opted out.  In addition, each class member will be able

to choose whether to receive payment via check or electronically. See id. §§ 2.12, 2.18, 10.2(A),

10.2(C); id. at Ex. 1 (last page of E-Mail Notice containing claim form); id. at Ex. 3 (last page of

Mail Notice containing claim form).  The checks will be mailed and the electronic deposits will be

made no later than forty-five (45) days after final approval is granted absent any appeals. Id. §§

2.10, 12.1.

This proposed method of distribution is about as simple and expeditious as a claims-made

settlement can get while also ensuring only legitimate claims are paid.  The process set forth in the

Agreement here is clearly effective and weighs in favor of preliminary approval.

c. The proposed attorney fee award and timing of payment support
preliminary approval.

The final relevant sub-factor7 analyzes the adequacy of the class relief in light of “the terms

of any proposed award of attorney’s fees, including timing of payment.” Fed. R. Civ. P.

23(e)(2)(C)(iii).

Here, the Agreement does not guarantee any set fee, nor does it provide that Allstate has

agreed to any set fee amount. Instead, Class Counsel anticipates asking the Court to approve a fee

award  of  36%  of  the  Settlement  Fund  (excluding  administration  and  other  Settlement  Costs

incurred)—an amount courts within the Seventh Circuit routinely award in TCPA and other class

actions. See, e.g., Birchmeier, 896 F.3d at 796-97 (affirming attorney fees in TCPA class action of

7 The fourth sub-factor directs courts to consider any side deals or separate agreements reached by the
parties in connection with the settlement agreement. See Fed. R. Civ. P. 23(e)(2)(c)(iv), (e)(3). Because the
Parties have reached no such agreement, see App. 2¶ 11, this sub-factor does not factor into the analysis,
see, e.g., Hale v. State Farm Mut. Auto. Ins. Co., No. 12-0660-DRH, 2018 U.S. Dist. LEXIS 210368, at
*20 (S.D. Ill. Dec. 13, 2018) (“The parties have not identified, nor is the Court aware of, any agreement—
other than the Settlement itself—that must be considered pursuant to Rule 23(e)(3). This factor is neutral.”).
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36% of first $10 million); Kolinek v. Walgreen Co., 311 F.R.D. 483, 503 (N.D. Ill. 2015)

(Kennelly, J.) (36% of fund net admin costs in TCPA class action); In re Capital One, 80 F. Supp.

3d 781, 807 (N.D. Ill. 2015) (Holderman, J.) (36% of first $10 million of TCPA class settlement);

see also Martin v. Jth Tax, No. 1:13-cv-6923, 2015 U.S. Dist. LEXIS 199180, at *8-9 (N.D. Ill.

Sep. 23, 2015) (Shah, J.) (34% of total TCPA fund); Lopez-McNear v. Superior Health Linens,

LLC, No.19-cv-2390 (N.D. Ill. Apr. 27, 2021), ECF No. 69 (awarding 35% of fund); Cornejo v.

Amcor  Rigid  Plastics  USA,  LLC, No. 1:18-cv-07018, ECF No. 57 (N.D. Ill. Sept. 10, 2020)

(awarding 35% of fund).

Class Counsel will file their application on the date of the Notice Deadline, which will then

be posted on the Settlement Website allowing Class Members to review or object.  The Court will

rule on the application and actual funding will occur only after Final Approval. See App. 1§§ 2.16,

6.1, 9.1(b). Thus, the provisions regarding fees are fair, reasonable and support approval.

Considering all these factors, the relief provided to the class is more than adequate. For the

foregoing reasons, the Parties’ Agreement is fair, reasonable, and adequate, and merits approval.

C.  The Settlement Class should be certified.

In order to certify a settlement class at the preliminary approval stage, the Court must also

determine whether the requirements of Rule 23 are met. Amchem Prods., Inc. v. Windsor, 521 U.S.

591, 620 (1997). To that end, Plaintiff must demonstrate the Settlement Class satisfies the criteria

imposed by Rule 23(a), which requires that: (i) the proposed class be so numerous that joinder of

individual class members is impracticable; (ii) there be questions of law and fact common to the

class;  (iii)  the proposed class representative’s claims be typical of the class claims; and (iv) the

named class representative and counsel will fairly and adequately represent the interests of the

class. Fed. R. Civ. P. 23(a); see Messner v. Northshore Univ. HealthSystem, 669 F.3d 802, 811 (7th

Cir. 2012).

Case: 1:19-cv-06662 Document #: 129 Filed: 04/18/22 Page 30 of 40 PageID #:1790



23
128542_3

And, because the Settlement provides for monetary relief, the Settlement Class must also

satisfy Rule 23(b)(3)’s requirements that: (i) common questions of law or fact predominate over

individual issues; and (ii) the class action device is superior to other means of resolving the claims.

Fed. R. Civ. P. 23(b)(2). Finally, a Rule 23(b)(3) class must also be “ascertainable”—i.e. defined

by objective criteria. Mullins v. Direct Digital, LLC, 795 F.3d 654, 659 (7th Cir. 2015).

As  explained  below,  the  Settlement  Class  satisfies  all  of  these  prerequisites  and  should

therefore be certified for settlement purposes.

1. The Settlement Class is sufficiently numerous.

Rule 23(a)(1) requires a class be so numerous that joinder of all members is impracticable.

A class of as few as 40 is sufficient. Smith v. Dearborn County, 244 F.R.D. 512, 517 (S.D. Ind.

2007) (citing Swanson v. American Consumer Industries, Inc., 415 F.2d 1326, 1333, fn.9 (7th Cir.

1969)). Here, the Settlement Class consists of approximately 7,451 members, which easily satisfies

numerosity.

2. Plaintiff’s claims are typical.

A  putative  class  representative  also  must  demonstrate  that  his  claims  are  typical  of  the

claims of the class she seeks to represent. Fed. R. Civ. P. 23(a)(3). A claim is typical if it “arise[es]

from the same events or course of conduct that gives rise to the putative class members’ claims.”

Beaton v. SpeedyPC Software, 907 F.3d 1018, 1026 (7th Cir. 2018); accord Phillips v. Waukegan

Hous. Auth., 331 F.R.D. 341, 352 (N.D. Ill. 2019). This ensures there is “enough congruence

between the named representative’s claim and that of the unnamed members of the class to justify

allowing the named party to litigate on behalf of the group.” Spano v. The Boeing Co., 633 F.3d

574, 586 (7th Cir. 2011); see also Owner-Operator Indep. Drivers Ass’n v. Allied Van Lines, Inc.,

231 F.R.D. 280, 282 (N.D. Ill. 2005) (typicality is a “low hurdle” requiring “neither complete
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coextensivity nor even substantial identity of claims”).

Here,  there  is  no  daylight  between Plaintiff’s  claims  and  those  of  the  Settlement  Class.

Instead, those claims are identical and all flow directly from Allstate or someone allegedly acting

on its behalf making telemarketing calls to telephone numbers on the national Do Not Call registry

based on leads provided by, through, and/or directed by Richardson Marketing Group and related

entities. Thus, Plaintiff’s TCPA claims arise out of the same “event, practice or course of conduct

that gives rise to the claim[s] of the other class members” and “are based on the same legal theory.”

Parker v. Risk Mgmt. Alternatives, Inc., 206 F.R.D. 211, 213 (N.D. Ill. 2002). Consequently,

Plaintiff is typical of the Settlement Class.

3. Plaintiff and Counsel are adequate.

Adequacy means Plaintiff and his counsel “will fairly and adequately protect the interests

of the class.” Fed. R. Civ. P. 23(a)(4). As demonstrated above, both Plaintiff and proposed Class

Counsel fully satisfy this requirement. See supra § III.B.1.

4. Commonality is satisfied.

Commonality requires that “there are questions of law or fact common to the class” and

that “the class members have suffered the same injury.” Fed. R. Civ. P. 23(a)(2); Wal-Mart Stores,

Inc. v. Dukes, 564 U.S. 338, 349-50 (2011). The class claims must “depend upon a common

contention . . . capable of class-wide resolution—which means that determination of its truth or

falsity will resolve an issue that is central to the validity of each one of the claims in one stroke.”

Wal-Mart, 564 U.S. at 350. A single common question is sufficient to satisfy Rule 23(a)(2).

Langendorf v. Skinnygirl Cocktails, LLC, 306 F.R.D. 574, 589 (N.D. Ill. 2014) (collecting cases).

Here, commonality is satisfied because there are many questions of law and fact that center

around the calls in question and Allstate’s liability, are common to all of the Settlement Class
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Members’ claims, and can be resolved in “single stroke.” See, e.g., Parker, 206 F.R.D. at 213 (“[A]

common nucleus of operative fact is usually enough to satisfy the [commonality] requirement.”);

G.M. Sign, Inc. v. Finish Thompson, Inc., No. 07 C 5953, 2009 U.S. Dist. LEXIS 73869, *12 (N.D.

Ill. Aug. 20, 2009) (finding the following common questions: “1) whether Defendant violated the

TCPA by faxing advertisements without first obtaining express invitation or permission to do so;

2)  whether  Plaintiff  and  other  class  members  are  entitled  to  statutory  damages;  and  3)  whether

Defendants acts were ‘willful’ or ‘knowing’ under the TCPA and, if so, whether Plaintiff and other

class members are entitled to trebled damages.”).

5. Common questions predominate.

Rule 23(b)(3) requires that “the questions of law or fact common to the class members

predominate over any questions affecting only individual members.” Fed. R. Civ. P. 23(b)(3).

Predominance “is satisfied when ‘common questions represent a significant aspect of [a] case and

. . . can be resolved for all members of [a] class in a single adjudication.’” Messner, 669 F.3d at

815. Put another way, the critical issue is whether “there exists generalized evidence that proves

or disproves an element on a simultaneous, class-wide basis” since such “proof obviates the need

to examine each class member’s individual position.” Golon v. Ohio Sav. Bank, No. 98 C 7430,

1999 U.S. Dist. LEXIS 16452, at *13 (N.D. Ill. Oct. 14, 1999).

That is the case here because Plaintiff’s and the other Settlement Class Members’ claims

hinge on the following common questions, among others, which can be resolved through class-

wide evidence: (1) whether the calls constitute telephone solicitations; (2) whether there was

consent  for  the  calls;  (3)  whether  the  calls  violated  the  TCPA;  and  (4)  whether  Allstate  is

vicariously liable for the calls.

As such, the TCPA violations at issue can, for provisional certification purposes, be
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determined on a class-wide basis in a single adjudication without consideration of any

individualized issues. Predominance is therefore satisfied. See, e.g., Sadowski v. Med1 Online,

LLC, No. 07 C 2973, 2008 U.S. Dist. LEXIS 41766, *13 (N.D. Ill. May 27, 2008) (finding common

issues such as “how numbers were generated . . . and whether Defendant’s actions . . .  violated

the TCPA” predominated, and that the issue of consent might be resolved through common proof

such as “the source of the numbers”); Kurgan v. Chiro One Wellness Ctrs. LLC, No. 10-cv-1899,

2014 U.S. Dist. LEXIS 20255, at *33 (N.D. Ill. Feb. 19, 2014) (“Where, as here, the focus is on

the liability-imposing conduct of the defendant that is identical for all putative plaintiffs, the

predominance element is satisfied.”).

6. A class action is the superior means of resolving this dispute.

Rule 23(b)(3) requires that “a class action [be] superior to other available methods for fairly

and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3). The rule provides four

criteria that govern superiority analysis, all of which weigh in favor of certification. “Where

classwide litigation of common issues will reduce litigation costs and promote greater efficiency,

a class action may be superior to other methods of litigation.” General Tel. Co. of Sw. v. Falcon,

457 U.S. 147, 155 (1982). This is particularly true in actions like this one, where numerous

individual claimants each suffer a relatively small harm. “Rule 23(b)(3) was designed for

situations . . . in which the potential recovery is too slight to support individual suits, but injury is

substantial in the aggregate.” Murray v. GMAC Mortg. Corp., 434 F.3d 948, 953 (7th Cir. 2006);

accord Sadowski, 2008 U.S. Dist. LEXIS 41766, at *14 (“In consumer actions involving small

individual claims, such as this one,  class treatment is  often appropriate because each member’s

damages ‘may be too insignificant to provide class members with incentive to pursue a claim

individually.’”) (quoting Murray v. New Cingular Wireless Servs., 232 F.R.D. 295, 303 (N.D. Ill.

Case: 1:19-cv-06662 Document #: 129 Filed: 04/18/22 Page 34 of 40 PageID #:1794



27
128542_3

2005)).

Here, the alternative to class resolution is over 7,000 individual lawsuits for recoveries up

to $500 without providing attorneys’ fees since the TCPA is not fee shifting.  As each case would

require resolution of identical factual and legal issues, the efficiencies achieved by class-wide

resolution are obvious. And there are no manageability issues here because the claims are being

certified for purposes of settlement. See, e.g., Amchem, 521 U.S. at 620 (“Confronted with a

request for settlement-only class certification, a district court need not inquire whether the case, if

tried, would present intractable management problems . . . for the proposal is that there be no

trial.”).

7. The Settlement Class is ascertainable.

Finally,  the  Settlement  Class  is  ascertainable.  Although  not  an  element  of  Rule  23,  the

ascertainability requirement imposes a modest bar. It simply requires the class to be defined using

“objective” criteria. Mullins, 795 F.3d at 672.

Here, the Settlement Class definition is based entirely on objective components: (1) at least

two telephone calls within a 12-month period based on leads provided by, through, and/or directed

by RMG and related entities; (2) promoting Allstate insurance; (3) during a specific date range;

(4) to a telephone number that was registered on the national Do Not Call registry more than 31

days before the first call. Further, Settlement Class Members are not only ascertainable, but can

be readily identified from call records compiled in the litigation. Accordingly, the ascertainability

requirement is satisfied. Mullins, 795 F.3d at 672.

As demonstrated above, the Settlement Class satisfies the requirements of Rule 23(a) and

Rule 23(b)(3) as well as the Seventh Circuit’s ascertainability standard. Therefore, the Court

should certify the proposed Settlement Class.
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D. The proposed Notice plan is constitutionally sound.

“Rule 23(e)(1)(B) requires the court to ‘direct notice in a reasonable manner to all class

members who would be bound by a proposed settlement, voluntary dismissal, or compromise’

regardless of whether the class was certified under Rule 23(b)(1), (b)(2), or (b)(3).” Manual for

Compl. Lit., supra, at § 21.312. The best practicable notice is that which is “reasonably calculated,

under all the circumstances, to apprise interested parties of the pendency of the action and afford

them an opportunity to present their objections.” Mullane v. Cent. Hanover Bank & Trust Co.,

339 U.S. 306, 314 (1950).

The proposed forms of Notice, attached as Exhibits 1 and 3 to the Agreement are more than

adequate. The Notice Plan provides that direct, individual notice (“Mail Notice”) will be mailed

by the Administrator to each Settlement Class Member at the address in the class list, or to the

address the Administrator obtains via reverse look-up for numbers where the class lists contains

no address, within twenty-one (21) days of the entry of Preliminary Approval Order. App. 1 §§

2.18, 2.19, 8.1(D), 10.2(A). For Mail Notices returned as undeliverable, the Administrator will

perform skip tracing and re-issue the Mail Notice to all Settlement Class Members for whom an

alternative address can be found. Id. § 10.2(A). Thirty days later, a second Mail Notice will be

mailed to all Settlement Class Members who have not submitted a claim or opted out. Id. §§ 2.18,

10.2(A).  And two weeks after that, a “reminder” E-Mail Notice will be sent to those people who

still have not submitted a claim or opted out. Id. §§ 2.12, 10.2(A).

The Mail Notice and E-Mail Notice provide information about the claims at issue, the cash

benefits provided by the Settlement, the process for distributing those cash benefits the proposed

attorney fee and incentive awards, and the procedure for excluding oneself or objecting. See App.

1 at Ex. 1 and Ex. 3. Settlement Class Members will have 60 days from the date the Mail Notice
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is issued to exclude themselves from the Settlement. See App. 1§§ 8.1(D), 8.1(F), 13.1. The Mail

Notice shall also direct recipients to (and the E-Mail Notice will have an active hyperlink to) the

Settlement Website, which will provide Settlement Class Members with 24-hour access to

additional information about the case, including important court documents and a detailed “long

form” Website Notice. Id. §§ 10.2(A), 10.2(B); id. at Ex. 5 (Website Notice).

Accordingly, the proposed Notice Plan passes muster and should be approved.

IV. CONCLUSION

For all of the foregoing reasons, Plaintiff respectfully requests that the Court: (1)

conditionally certify the  Settlement Class and appoint Plaintiff as class representative; (2) appoint

his attorneys, Keogh Law, Ltd., as Class Counsel; (3) preliminarily approve this Agreement and

the Settlement reflected herein as fair, adequate and reasonable to the Settlement Class; (4) approve

the form of Class Notice and find that the notice program constitutes the best notice practicable

under the circumstances, provides due and sufficient notice to the Settlement Class and fully

satisfies the requirements of due process and Rule 23; (5) direct that Notice be provided to the

Settlement Class pursuant to the terms of the  Agreement within twenty-one (21) days following

entry of the Preliminary Approval Order (the “Notice Deadline”); (6) establish  a  procedure  for

Settlement Class Members to object to the Settlement or exclude themselves from the Class; (7)

set a deadline sixty (60) days after the Notice Deadline, after which no one shall be allowed to

object to the Settlement, exclude himself or herself, or seek to intervene (the “Opt-Out and

Objection Deadline”); (8) pending determination of whether the Settlement should be finally

approved, bar and enjoin all persons in the Settlement Class, individually, and on a representative

basis or other capacity, from commencing or prosecuting against any of the Released Parties in

any action, arbitration, or proceeding in any court, arbitration forum or tribunal asserting any of
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the Released Claims unless they timely opt-out; (9) pending final determination of whether the

Settlement should be approved, stay all proceedings except those related to effectuating the

Settlement; and (10) schedule a hearing no earlier than sixty (60) days after the Opt-Out and

Objection  Deadline  to  consider  final  approval  of  the  Settlement.   Class  Counsel  proposes  the

following schedule as set forth in the draft Preliminary Approval Order attached to the Agreement

as Exhibit 4 and separately attached hereto as Appendix 3:

________, 2022
[45 days after the date
of this Order]

Deadline for notice to be provided in accordance with the Agreement
and this Order (Notice Deadline)

_________, 2022
[Notice Deadline]

Deadline for filing of Plaintiff’s Motion for Attorneys’ Fees and Costs
and Service Award

________, 2022
[60 days after the
Notice Deadline]

Deadline to file objections or submit requests for exclusion (Opt-Out
and Objection Deadline)

________, 2022
[60 days after the
Notice Deadline]

Deadline for  Class Members to Submit a Claim Form (Claim Period)

__________, 2022
[30 days after the
Opt-Out and
Objection Deadline]

Deadline for Parties to file the following:
(1) List of persons who made timely and proper requests for

exclusion (under seal);
(2) Proof of Class Notice; and
(3) Motion and memorandum in support of final approval, including

responses to any objections.

_______, 2022 at
____ _.m.
[No earlier than 149
days from the entry of
this Order]

Final Approval Hearing
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Dated: April 18, 2022
Respectfully Submitted,

THOMAS GEBKA, individually and on behalf of all
others similarly situated, Plaintiffs

By:   /s/ Theodore H. Kuyper

Keith J. Keogh
Theodore H. Kuyper
KEOGH LAW, LTD.
55 W. Monroe Street, Suite 3390
Chicago, Illinois 60603
(312) 726-1092
(312) 726-1093 (fax)
keith@keoghlaw.com
tkuyper@keoghlaw.com

Attorneys for Plaintiff and the Putative Class
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CERTIFICATE OF SERVICE

I hereby certify that, on April 18, 2022, I caused a copy of the foregoing Plaintiff’s
Unopposed Motion for Preliminary Approval of Class Action Settlement and Supporting
Memorandum to be served upon all counsel of record via electronic filing using the CM/ECF
system.

  /s/ Theodore H. Kuyper
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

THOMAS GEBKA, Individually and on )
behalf of all others similarly situated, )

)
Plaintiff, ) Case No. 1:19-cv-06662

)
v. ) Hon. Sharon J. Coleman

)
ALLSTATE INSURANCE COMPANY, ) Mag. Jeffrey I. Cummings
a Delaware limited liability company, )

)
Defendant. )

DECLARATION OF KEITH J. KEOGH

Keith J. Keogh declares under penalty of perjury, that the following statements are true:

1. I  am  a  member  in  good  standing  of  the  Illinois  State  Bar,  and  the  founder  and

managing partner of Keogh Law, Ltd.. I am one of the lawyers primarily responsible for

prosecuting Plaintiff Thomas Gebka’s (“Plaintiff”) and the putative class members’ claims under

the Telephone Consumer Protection Act (“TCPA”).

2. I submit this declaration in support of Plaintiff’s Unopposed Motion for

Preliminary Approval of Class Action Settlement and Supporting Memorandum.  I am over the

age of eighteen and am fully competent to make this declaration. This declaration is based upon

my personal knowledge and if called upon to testify to the matters stated herein, I could and would

do so competently.

3. As shown below, my firm has regularly engaged in major complex litigation and

consumer class actions involving the TCPA and other statutory privacy claims. For example, I was

class counsel in some of the largest TCPA settlements in the country. See Hageman v. AT&T

Mobility LLC, et al., No. 1:13-cv-00050-DLC-RWA (D. MT.) (Co-Lead) (Final Approval Granted

February 11, 2015 providing for a $45 million settlement for a class of 16,000 persons) and Capital
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One Telephone Consumer Protection Act Litigation, et al., No. 12-cv-10064 (N.D. Ill. Judge

Holderman) (Liaison Counsel and additional Class Counsel) (Final Approval Granted February

12, 2015 for a $75 million settlement).  My firm has the resources necessary to conduct litigation

of this nature, and has experience prosecuting class actions of similar size, scope, and complexity

to the instant case. Additionally, I have often served as class counsel in similar actions.

This Litigation

4. This class action against Defendant Allstate Insurance Company (“Allstate”) was

filed on October 8, 2019.  The Settlement in this case was only reached after nearly two-and-a-

half years of contentious litigation.  During that time, Class Counsel investigated and drafted three

complaints, engaged in significant motion practice, which included briefing a motion to dismiss,

opposing numerous motions to stay, filing a motion to compel against Allstate, and filing several

separate proceedings in other Districts to enforce subpoenas issued in this case.  In addition, Class

Counsel engaged in extensive party and non-party written discovery, which entailed issuing three

sets of interrogatories and two sets of document requests and requests to admit to Allstate,

responding to Allstate’s written discovery, and issuing and enforcing six third-party subpoenas to

various Allstate agencies and lead vendors. These discovery efforts were highly contentious,

resulting in numerous Rule 37 conferences, initiation of separate proceedings in the Southern

District of Ohio and the District of Massachusetts to enforce third-party subpoenas, and months of

contested motion practice in those proceedings and before this Court.

5. The Settlement in this case was not reached until after the parties engaged in the

foregoing substantive motion practice and written discovery, prepared detailed mediation briefs

setting forth their respective legal and factual arguments, and participated in a day-long mediation

session before the Honorable Judge Morton Denlow (Ret.) on February 10, 2022.
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6. During the mediation, the parties discussed their relative views of the law and the

facts, the strength of their cases, and the potential relief for the proposed Settlement Class. After

reaching an agreement in principle on the material terms, the parties spent the next month

negotiating their remaining points of dispute, which culminated in the Settlement Agreement

executed on April 9, 2022.

7. Under the Agreement, Allstate will pay Four Million, Five Hundred Thousand

Dollars ($4,500,000.00) into a non-reversionary Settlement Fund.  All Settlement Class Members

who submit valid claims will receive a pro rata share based on the number of calls to the person

and the total number of valid claims submitted, after payment of the costs of notice and

administration and the court-approved attorneys’ fee and class representative incentive award.

8. None of the Settlement Fund will revert back to Allstate.

9. Based on information furnished by Richardson Marketing Group, the class size is

approximately 7,451 persons.

10. The Settlement reached in this case was the product of well-informed judgments

about the adequacy of the relief provided to the proposed Settlement Class. Class Counsel are

intimately familiar with the relative strengths and weaknesses of the claims and defenses in this

case, as well as the corresponding legal and factual issues. This knowledge—which was obtained

through party and non-party discovery, as well as Class Counsel’s extensive experience, legal

research and pre-suit investigation—was sufficient to make an informed recommendation about

the value of the claims at issue, the costs, risks, and delays of protracted litigation, discovery, and

appeals, and the adequacy of the class relief secured through the Settlement.

11. At all times, the settlement negotiations were arm’s-length, non-collusive, and the

parties have not entered into any side-deals or separate agreements in connection with the

Settlement Agreement.
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12. While am confident in the strength of the claims alleged in this case and that

Plaintiff would ultimately prevail at trial, Allstate denied all of Plaintiff’s material allegations and

raised numerous legal and factual issues that, if successful, could preclude any recovery for the

Settlement Class.

13. Given the risks and delays posed by further litigation, as well as my considerable

experience doing plaintiffs’ consumer protection work, I believe the settlement is more than fair,

adequate, and reasonable, and is in the best interest of the Settlement Class. Instead of facing the

uncertainty of a potential award in their favor years from now, the Settlement allows Plaintiff and

Settlement Class Members to receive immediate and certain relief.

14. Plaintiff played a key role in prosecuting this case and securing the proposed

Settlement on behalf of the proposed Settlement Class. Specifically, Plaintiff retained experienced

counsel class action litigators to bring this action, assisted his attorneys in investigating the

Settlement Class’s TCPA clams, reviewed and approved each of the three Class Action Complaints

prior to filing, answered written discovery, engaged in extensive efforts to search for and obtain

necessary documents, regularly conferred with his attorneys throughout the litigation, and

reviewed and approved the Settlement Agreement prior to signing it.

Class Counsel’s Experience

15. Keogh Law, Ltd. consists of six attorneys and focuses on consumer-protection class

actions. I am a shareholder of the firm and member of the bars of the United States Supreme Court

and Court of Appeals for the First, Second, Third, Seventh, Ninth and Eleventh Circuits, Eastern

District of Wisconsin, Northern District of Illinois, Central District of Illinois, Southern District

of Indiana, District of Colorado, Middle District of Florida, Southern District of Florida, the

Illinois State Bar, and the Florida State Bar, as well as several bar associations and the National

Association of Consumer Advocates.
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16. In 2015, the National Association of Consumer Advocates honored me as the

Consumer Attorney of the Year for my work in courts and with the FCC insuring the safeguards

of the TCPA were maintained.

17. In addition to the record settlements under the TCPA, my firm was class counsel in

the  largest  class  action  settlements  involving  an  anti-identity  theft  law  that  aims  to  protect  the

privacy of personal information, called the Fair and Accurate Credit Transactions Act. Flaum v

Doctors Associates, 16-CV-61198-CMA (S.D. Fla.) ($30.9 million dollars); Martin v Safeway,

2020 CH 5480 ($20 million dollar common fund); Legg v. Laboratory Corporation of America

Holdings, No. 14-cv-61543-RLR (S.D. Fla., filed July 6, 2014) ($11 million dollars); Legg v. Spirit

Airlines, Inc., No. 14-cv-61978-JIC (S.D. Fla., filed Aug. 29, 2014) ($7.5 million dollars);

Muransky v. Godiva Chocolatier, Inc., 15-cv-60716-WPD (S.D. Fla., filed Apr. 6, 2015) ($6.3

million dollars) (on appeal).;

18. I was also lead or class counsel in the following class settlements many of which

involve  the  TCPA: Breda v. Verizon 16-cv-11512-DJC (D. Ma. 2022) (TCPA) (pending final

approval); Braver v. Northstar Alarm Services, LLC, No. 5:17-cv-00383-F (W.D. Okla. Nov. 3,

2020) (TCPA); Goel v. Stonebridge of Arlington Heights, et al., 2018 CH 11015 (Cir. Ct. Cook

Cty. Jun. 8, 2020) (Ill. Security Deposit Return Act, Ill. Security Deposit Interest Act, Ill. Tenant

Utility Payment Disclosure Act); Cook v. Wal-Mart Stores, Inc., et al., No. 3:16-cv-673-BRD-JRK

(M.D. Fla. Jun. 4, 2020) (TCPA); Cranor v. The Zack Group, Inc., et al., No. 4:18-cv-00628-FJG

(W.D. Mo. May 18, 2020) (TCPA); Keim v. ADF MidAtlantic, LLC, 2018 U.S. Dist. LEXIS

204548 (S.D. Fla. Mar. 20, 2020) (TCPA); Guarisma v. Alpargatas USA, Inc. d/b/a Havaianas,

Case No. 1:18-cv-24351-JEM (S.D. Fla. Feb. 27, 2020) (FACTA) (preliminary approval);

Hennessy, et al. v. Mid-America Apartment Communities, Inc., et al., 4:17-cv-00872-BCW (W.D.

Mo. Aug. 8, 2019) (Missouri Merchandising Practices Act, Missouri Security Deposit Statute);
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Detter v. KeyBank, N.A., No. 1616-cv-l0036 (Jackson Cty., Mo. July 12, 2019) (FCRA); Leung v

XPO Logistics, Inc., 15 CV 03877 (N.D. Ill. 2018) (TCPA); Martinez v Medicredit, 4:16CV01138

ERW (E.D. Mo. 2018) (TCPA); Martin v. Wells Fargo Bank, N.A., 16-cv-09483 (N.D. Ill. 2018)

(FCRA); Town & Country Jewelers, LLC v. Meadowbrook Insurance Group, Inc., et al, 15-CV-

02419-PGS-LHG (D. NJ. 2018) (TCPA); Legg v. AEO, 14-cv-02440-VEC (TCPA) (on appeal

after final approval from professional objector); Markos v Wells Fargo, 15-cv-01156-LMM (N.D.

Ga.) (TCPA); Ossola v. Amex, 1:13-cv-04836 (N.D. Ill. 2016) (TCPA); Luster v. Wells Fargo, 15-

1058-TWT (N.D. Ga.) (TCPA); Prather v Wells Fargo, 15-CV-04231-SCJ (ND. Ga) (TCPA);

Joseph et al. v. TrueBlue, Inc. et al., Case No. 3:14-cv-05963 (D. Wa.) (TCPA case, $5 million for

1,948 class members); Stahl v. RMK Mgmt. Corp., 2015 CH 13459 (Cir. Ct. Cook Cty. Sept. 14,

2017) (landlord/tenant under Chicago RLTO); Tripp v. Berman & Rabin, P.A., 2017 U.S. Dist.

LEXIS 3971 (D. Kan. Jan. 9, 2017); Willett, et al. v. Redflex Traffic Systems, Inc., et al., Case No.

13-cv-01241-JCH-RHS; In re Convergent Outsourcing, Inc. Telephone Consumer Protection Act

Litigation, Master Docket No. 3:13-cv-1866-AWT (D. Conn) (Interim Co-Lead); De Los Santos v

Millword Brown, Inc., 9:13-cv-80670-DPG (S.D. Fl) (TCPA); Allen v. JPMorgan Chase Bank,

N.A. 13-cv-08285 (N.D. Ill. Judge Pallmeyer) (TCPA); Cooper v NelNet, 6:14-cv-314-Orl-37DAB

(M.D. Fl.) (TCPA); Thomas v Bacgroundchecks.com, 3:13-CV-029-REP (E.D. Va.) (additional

class counsel); Carrero v. LVNV Funding, LLC, 11-CV-62439-KMW (S.D. Fl. 2016) (Unlicensed

debt collector under Fl. law); Lopera v RMS, 12-c-9649 (N.D. Ill. Judge Wood), Kubacki v

Peapod, 13-cv-729 (N.D. Ill. Judge Mason); Wojcik v. Buffalo Bills, Inc., 8:12 CV 2414-SDM-

TBM (M.D. Fla.) (TCPA); Curnal v LVNV Funding, LLC., 10 CV 1667 (Wyandotte County, KS

2014) (Unlicensed debt collector under KS law); Cummings v Sallie Mae, 12 C-9984 (N.D. Ill.

Judge Gottschall)   (TCPA) (co-lead); Brian J. Wanca, J.D., P.C. v. L.A. Fitness International,

LLC, Case No. 11-CV-4131 (Lake County, Il. Judge Berrones) (TCPA); Osada v. Experian Info.
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Solutions, Inc., 2012 U.S. Dist. LEXIS 42330 (N.D. Ill. Mar. 28, 2012) (FCRA class); Saf-T-Gard

International, Inc. v.  Vanguard Energy Services, L.L.C.,  et al, 12-cv-3671 (N.D. Ill. 2013 Judge

Gottschall) (TCPA); Saf-T-Gard v. TSI, 10-c-7671, (N.D. Ill. Judge Rowland) (TCPA); Cain v

Consumer Portfolio Services, Inc. 10-cv-02697 (N.D. Ill. Judge Keys) (TCPA); Iverson v Rick

Levin & Associates, 08 CH 42955 Circuit Court Cook County (Judge Cohen) (TCPA); Saf-T-Gard

v Seiko, 09 C 776 (N.D. Ill. Judge Bucklo) (TCPA); Jones v. Furniture Bargains, LLC, 09 C 1070

(N.D. Ill) (FLSA collective action); Saf-T-Gard v. Metrolift, 07 CH 1266 Circuit Court Cook

County (Judge Rochford) (Co-Lead) (TCPA); Bilek v Countrywide, 08 C 498 (N.D. Ill. Judge

Gottschall); Pacer v Rochenback, 07 C 5173 (N.D. Ill. Judge Cole); Overlord Enterprises v.

Wheaton Winfield Dental Associates, 04 CH 01613, Circuit Court Cook County (Judge McGann)

(TCPA); Whiting v. SunGard, 03 CH 21135, Circuit Court Cook County (Judge McGann) (TCPA);

Whiting v. Golndustry,03 CH 21136, Circuit Court Cook County (Judge McGann) (TCPA).

19. I was the attorney primarily responsible for the following class settlements: Wollert

v. Client Services, 2000 U.S. Dist. LEXIS 6485 (N.D. Ill. 2000); Rentas v. Vacation Break USA,

98 CH 2782, Circuit Court of Cook County (Judge Billik); McDonald v. Washington Mutual Bank,

supra; Wright v. Bank One Credit Corp., 99 C 7124 (N.D. Ill. Judge Guzman); Arriaga v.

Columbia Mortgage, 01 C 2509 (N.D. Ill. Judge Lindberg); Frazier v. Provident Mortgage, 00 C

5464 (N.D. Ill. Judge Coar); Largosa v. Universal Lenders, 99 C 5049 (N.D. Ill. Judge

Leinenweber); Arriaga v. GNMortgage, (N.D. Ill. Judge Holderman); Williams v. Mercantile

Mortgage, 00 C 6441 (N.D. Ill. Judge Pallmeyer); Reid v. First American Title, 00 C 4000 (N.D.

Ill. Magistrate Judge Ashman); Fabricant v. Old Kent, 99 C 6846 (N.D. Ill. Magistrate Judge

Bobrick); Mendelovits v. Sears, 99 C 4730 (N.D. Ill. Magistrate Judge Brown); Leon v.

Washington Mutual, 01 C 1645 (N.D. Ill. Judge Alesia).

20. The individual class members’ recovery in some of these settlements was
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substantial. For example, in one of the cases against a major bank the class members’ recovery

was 100% of their actual damages resulting in a payout of $l,000 to $9,000 per class member. In

another case against a major lender regarding mortgage servicing responses, each class member

who submitted a claim form received $1,431. McDonald v. Washington Mutual Bank.

21. In addition, to the above settlements, I was appointed class counsel in: Keim v. ADF

MidAtlantic, LLC, 2018 U.S. Dist. LEXIS 204548 (S.D. Fla., Dec. 3, 2018) (TCPA); Braver v.

Northstar Alarm Services, LLC, No. 5:17-cv-00383-F (W.D. Ok 2018) (TCPA); In Re Convergent

Outsourcing, Inc. Telephone Consumer Protection Act Litigation, Master Docket No. 3:13-cv-

1866-AWT (D. Conn) (Interim Co-Lead); Stahl v. RMK Mgmt. Corp., 2015-CH-13459 (Cir. Ct.

Cook Cty.) (landlord/tenant under Chicago RLTO); Tripp v. Berman & Rabin, P.A., 310 F.R.D.

499 (D. Kan. 2015); Galvan v. NCO Fin. Sys., 2012 U.S. Dist. LEXIS 128592 (N.D. Ill. 2012);

Osada v. Experian Info. Solutions, Inc., 2012 U.S. Dist. LEXIS 42330 (N.D. Ill. Mar. 28, 2012)

(FCRA class); Pesce v First Credit Services, 11-cv-01379 (N.D. Ill. December 19 2011) (TCPA

Class); Smith v Greytsone Alliance, 09 CV 5585 (N.D. Ill. 2010); Cicilline v. Jewel Food Stores,

Inc., 542 F.Supp.2d 831 (N.D. Ill. 2008) (Co-Lead Counsel for FACTA class); Harris v. Best Buy

Co., 07 C 2559,2008 U.S. Dist. LEXIS 22166 (N.D. Ill. March 20, 2008) (FACTA class);

Matthews v. United Retail, Inc., 248 F.R.D. 210 (N.D. Ill. 2008) (FACTA class); Redmon v. Uncle

Julio's, Inc., 249 F.R.D. 290 (N.D. Ill. 2008) (FACTA class); Harris v. Circuit City Stores, Inc.,

2008 U.S. Dist. LEXIS 12596,2008 WL 400862 (N.D. Ill. 2008) (FACTA class); Pacer v.

Rockenbach Chevrolet Sales, Inc., 07 C 5173 (N.D. Ill. 2008) (FACTA class).

22. My firm has also litigated dozens of putative class actions for violations of BIPA.

Quarles v. Pret A Manger (USA) Ltd., No. 20 CV 7179, 2021 U.S. Dist. LEXIS 79053, at *1 (N.D.

Ill. Apr. 26, 2021); Sherman v. Brandt Indus. USA, 500 F. Supp. 3d 728, 730 (C.D. Ill. 2020);

Svoboda v. Amazon.com, Inc., et al., 1:21-cv-05336 (N.D. Ill.); Hanlon ex rel. G.T. v. Samsung
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Elecs. Am., Inc., 1:21-cv-04976 (N.D. Ill.); Svoboda v. Frames for America, Inc., 1:21-cv-05509

(N.D. Ill.); Steinberg v. Charles Indus., L.L.C., 2021 CH 01793 (Cir. Ct. Cook Cnty.); Ortega v.

The Expediting Co., Inc., 2021 CH 00969 (Cir. Ct. Cook Cnty.); Fells v. Carl Buddig & Co., 2021

CH 00508 (Cir. Ct. Cook Cnty.); Mathews v. Brightstar US, LLC, 2021 CH 00167 (Cir. Ct. Lake

Cnty.); Roberts v. Graphic Packaging Int’l, LLC, 3:21-cv-00750 (S.D. Ill.); Willem v. Karpinske

Enters., L.L.C., 2021 CH 00031 (Cir. Ct. Jo Daviess Cnty., Ill.); Shafer v. Rodebrad Mgmt. Co.,

Inc.,  2021  CH  00008  (Cir.  Ct.  Montgomery  Cnty.,  Ill.); Roberts v. TDS Servs., Inc., 2021 CH

00005 (Cir. Ct. Washington Cnty., Ill.); Jenkins v. Regal Cinemas, Inc., 1:20-cv-03782 (N.D. Ill.);

Turner v. Crothall Healthcare, Inc., 1:20-cv-03026 (N.D. Ill.); McFerren, et al. v. World Class

Distribution, Inc., 1:20-cv-02912 (N.D. Ill.); Stein v. Clarifai, Inc., 1:20-cv-01937 (N.D. Ill.);

Barton v. Swan Surfaces, LLC, 3:20-cv-00499-SPM (S.D. Ill.); Wells v. Medieval Times U.S.A.,

Inc., 2020 CH 06658 (Cir. Ct. Cook Cnty.); Young v. Van Ru Credit Corp., 2020 CH 04303 (Cir.

Ct. Cook Cnty.); Marquez v. Bobak Sausage Co., 2020 CH 04259 (Cir. Ct. Cook Cnty.); Isychko

v. Jidd Motors, Inc., 2020 CH 04244 (Cir. Ct. Cook Cnty.); Heidelberg v. Forman Mills Inc., 2020

CH 04079 (Cir. Ct. Cook Cnty.); Hirmer v. Elite Med. Transp., LLC, 2020 CH 04069 (Cir. Ct.

Cook Cnty.); Magner v. SMS-NA, LLC, 2020 CH 00520 (Cir. Ct. Cook Cnty.); Gumm v. Vonachen

Servs., Inc., 2020 CH 00139 (Cir. Ct. Peoria Cnty., Ill.); Bayeg v. The Admiral at the Lake, 2019

CH 08828 (Cir. Ct. Cook Cnty.); Bayeg v. Eden Mgmt., LLC, 2019 CH 08821 (Cir. Ct. Cook

Cnty.); Tran v. Simple Labs., LLC, 2019 CH 07937 (Cir. Ct. Cook Cnty.).

23. Some reported cases of mine involving consumer protection include: Cranor v. 5

Star Nutrition, LLC, 998 F.3d 686 (5th Cir. 2021); Breda v. Cellco P’ship, 934 F.3d 1 (1st Cir.

2019); Evans v. Portfolio Recovery Assocs., 889 F.3d 337 (7th Cir. 2018); Susinno v. Work Out

World Inc., 862 F.3d 346, 351 (3rd Cir. 2017) (finding a “nuisance and invasion of privacy

resulting from a single prerecorded telephone call”); Franklin v. Parking Revenue Recovery Servs.,
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832 F.3d 741 (7th Cir. 2016); Galvan v. NCO Portfolio Mgmt. Inc., 794 F.3d 716, 721 (7th Cir.

2015); Leeb v. Nationwide Credit Corp., 806 F.3d 895 (7th Cir. 2015); Smith v Greystone, 772

F.3d 448 (7th Cir. 2014); Clark v Absolute Collection Agency, 741 F.3d 487 (4th 2014); Lox v.

CDA, Ltd., 689 F.3d 818 (7th Cir. 2012); Townsel v. DISH Network L.L.C., 668 F.3d 967 (7th Cir.

Ill. 2012); Catalan v. GMAC Mortgage Corp., No. 09-2182 (7th Cir. 2011) ; Gburek v Litton Loan,

614 F.3d 380 (7th Cir. 2010); Sawyer v. Ensurance Insurance Services consolidated with

Killingsworth v. HSBC Bank Nev., NA., 507 F3d 614, 617 (7th Cir. 2007), Echevarria et al. v.

Chicago Title and Trust Co., 256 F3d 623 (7th Cir. 2001); Demitro v. GMAC, 388 Ill. App. 3d 15,

16 (lst Dist. 2009); Hill v. St. Paul Bank, 329 Ill. App. 3d 7051, 1768 N.E.2d 322 (lst Dist. 2002);

In re Mercedes-Benz Tele Aid Contract Litig., 2009 U.S. Dist. LEXIS 35595 (D.N.J. 2009);

Catalan v. RBC Mortg. Co., 2009 U.S. Dist. LEXIS 26963 (N.D. Ill. 2009); Elkins v. Equifax, Inc.,

2009 U.S. Dist. LEXIS 18522 (N.D. Ill. 2009); Harris v. DirecTV Group, Inc., 2008 U.S. Dist.

LEXIS 8240 (N.D. Ill. 2008); In re TJX Cos., Inc., Fair & Accurate Credit Transactions Act

(FACTA) Litig., 2008 U.S. Dist. LEXIS 38258 (D. Kan. 2008); Martin v. Wal- Mart Stores, Inc.,

2007 U.S. Dist. LEXIS 89715 (N.D. Ill. 2007); Elkins v. Ocwen Fed. Sav. Bank Experian Info.

Solutions, Inc., 2007 U.S. Dist. LEXIS 84556 (N.D. Ill. 2007); Harris v. Wal-Mart Stores, Inc.,

2007 U.S. Dist. LEXIS 76012 (N.D. Ill. 2007); Stegvilas v. Evergreen Motors, Inc., 2007 U.S.

Dist. LEXIS 35303 (N.D. Ill. 2007); Cook v. River Oaks Hyundai, Inc., 2006 U.S. Dist. LEXIS

21646 (N. D. Ill. 2006); Gonzalez v. W. Suburban Imps., Inc., 411 F. Supp. 2d 970 (N.D. Ill. 2006);

Eromon v. GrandAuto Sales, Inc., 333 F. Supp. 2d 702 (N.D. Ill. 2004); Williams v. Precision

Recovery, Inc., 2004 U.S. Dist. LEXIS 6190 (N.D. Ill. 2004); Doe v. Templeton, 2003 U.S. Dist.

LEXIS 24471 (N.D. Ill. 2003); Ayala v. Sonnenschein Fin. Servs., 2003 U.S. Dist. LEXIS 20148

(N.D. Ill. 2003); Gallegos v. Rizza Chevrolet, Inc., 2003 U.S. Dist. LEXIS 18060 (N.D. Ill. 2003);

Szwebel v. Pap’s Auto Sales, Inc., 2003 U.S. Dist. LEXIS 13044 (N.D. Ill. 2003); Johnstone v.
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Bank of America, 173 F. Supp.2d 809 (N.D. Ill. 2001); Leon v. Washington Mutual Bank, 164 F.

Supp.2d 1034 (N.D. Ill. 2001); Ploog v. HomeSide Lending, 2001 WL 987889 (N.D. Ill. 2001);

Christakos v. Intercounty Title, 196 F.R.D. 496 (N.D. Ill. 2000); Batten v. Bank One, 2000 WL

1364408 (N.D. Ill. 2000); McDonald v. Washington Mutual Bank, 2000 WL 875416 (N.D. Ill.

2000); and Williamson v. Advanta Mtge Corp., 1999 U.S. Dist. LEXIS 16374 (N.D. Ill. 1999).

The Christakos case significantly broadened title and mortgage companies’ liability under Real

Estate Settlement Procedures Act (“RESPA”) and McDonald is the first reported decision to certify

a class regarding mortgage servicing issues under the Cranston-Gonzales Amendment of RESPA.

24. I have argued before the First, Fifth, Seventh, Eleventh Circuits, the First District

of Illinois and the MultiLitigation Panel in various cases including Townsel  v.  DISH  Network

L.L.C., 668 F.3d 967 (7th Cir. 2012); Catalan v GMACM (7th Cir. 2010); Gburek v. Litton Loan

Servicing (7th Cir. 2009); Sawyer v Esurance (7th Cir. 2007), Echevarria, et al. v. Chicago Title

and Trust Co. (7th Cir. 2001); Morris v Bob Watson, (lst. Dist. 2009); Iverson v. Gold Coast

Motors Inc., (lst. Dist. 2009); Demitro v. GMAC (1st Dist. 2008), Hill v. St. Paul Bank (1st Dist.

2002), and In Re: Sears, Roebuck & Company Debt Redemption Agreements Litigation (MDL

Docket No. 1389). Echevarria was part of a group of several cases that resulted in a nine million

dollar settlement with Chicago Title.

25. My published works include co-authoring and co-editing the 1997 supplement to

Lane’s Goldstein Trial Practice Guide and Lane’s Medical Litigation Guide.

26. I have lectured extensively on consumer litigation, including extensively on class

actions and the TCPA.  For example, I:

a.  Presented at the National Consumer Law Center 2018 annual conference on the TCPA.

b. Presented at the 2018 Fair Debt Collection Training Conference for two sessions on the

TCPA.
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c. Presented at the National Consumer Law Center 2017 annual conference on the TCPA.

d. Presented at the National Consumer Law Center 2016 annual conference on the TCPA.

e. Presented at the 2016 Fair Debt Collection Training Conference for a session on TCPA

Developments.

f. Presented for the National Association of Consumer Advocates November 2015 webinar

titled Developments and Anticipated Impact of Recent FCC TCPA Rules.

g. Presented at the National Consumer Law Center 2015 annual conference in San Antonio,

Tx. on the TCPA.

h. Presented at the 2015 Fair Debt Collection Training Conference for three sessions on the

TCPA.

i. Presented at the National Consumer Law Center 2014 annual conference in Tampa Fl. for

two sessions on the TCPA.

j. Panelist for the December 2013 Strafford CLE Webinar titled TCPA Class Actions:

Pursuing or Defending Claims Over Phone, Text and Fax Solicitations.

k. Panelist for the December 2014 Chicago Bar Association Class Action Seminar titled

“Class Action Settlements in the Seventh Circuit: Navigating Turbulent Waters.”

l. Presented at the 2014 Fair Debt Collection Training Conference for three sessions on the

TCPA.

m. Panelist for the December 2013 Strafford CLE Webinar titled Class Actions for Telephone

and Fax  Solicitation  and  Advertising  Post-Mims. Leveraging TCPI lectured at the 2014

Fair Debt Collection Training Conference for three sessions on the TCPA.

n. Panelist for the December 2013 Strafford CLE Webinar titled Class Actions for Telephone

and Fax Solicitation and Advertising Post-Mims. Leveraging TCPA Developments in

Federal Jurisdiction, Class Suitability, and New Technology.
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o. Presented for the National Association of Consumer Advocates November 2013 webinar

titled Current Telephone Consumer Protection Act Issues Regarding Cell Phones.

p. Presenter  for  the  November  2013  Chicago  Bar  Association  Class  Action  Committee

presentation titled Future of TCPA Class Actions.

q. Speaker at the Social Security Administration’s Chicago office in August 2013 on a

presentation on identity theft, which included consumers’ rights under the Fair Credit

Reporting Act.

r. Panelist for the May 14, 2013 Chicago Bar Association Class Action Seminar titled “The

Shifting Landscape of Class Litigation” as well as for the March 20, 2013 Strafford CLE

webinar  titled  “Class  Actions  for  Telephone  and  Fax  Solicitation  and  Advertising  Post-

Mims. Leveraging TCPA Developments in Federal Jurisdiction, Class Suitability, and New

Technology.”

s. Lectured at the June 6, 2013 Consumer Law Committee of the Chicago Bar Association

on the topic “Employment Background Reports under the Fair Credit Reporting Act:

Improper consent forms to failure to provide background report prior to adverse action.”

t. Lectured at the 2013 Fair Debt Collection Training Conference for three sessions on the

TCPA.

u. Presented at the 2012 National Consumer Law Center annual conference for a session on

the TCPA.

v. Presented at the 2012 Fair Debt Collection Training Conference for a session on the TCPA.

w. Panelist for Solutions for Employee Classification & Wage/Hour Issues at the 2011 Annual

Employment Law Conference hosted by Law Bulletin Seminars.

x. Lectured  at  the  2011  National  Consumer  Law  Center  conference  for  a  session  titled

Telephone Consumer Protection Act: Claims, Scope, Remedies as well as lectured at the
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same 2011 National Consumer Law Center conference for a double session titled ABC’s

of Class Actions.

y. Taught Defenses to Foreclosures for Lorman Education Services, which was approved for

CLE credit, in 2008 and 2010.

z. Guest lecturer on privacy issues at University of Illinois at Urbana-Champaign School of

Law. In March 2010.

aa. Guest speaker for the Legal Services Office of The Graduate School and Kellogg MBA

Program at Northwestern University for its seminar titled: “Financial Survival Guide:

Legal Strategies for Graduate Students During A Period of Economic Uncertainty.”

27. I was selected as an Illinois Super Lawyer from 2014 through 2022 and an Illinois

Super Lawyer Rising Star each year from 2008 through 2013, and my cases have been featured in

local newspapers such as the Chicago Tribune, Chicago Sun-Times, The Naperville Sun, Daily

Herald and RedEye.

28. Timothy J. Sostrin is a partner in the firm joining in 2011. He is a member in good

standing  of  the  Illinois  bar,  the  U.S.  District  Court  District  of  Colorado,  U.S.  District  Court

Northern District of Illinois, U.S. District Court Northern and Southern Districts of Indiana, U.S.

District Court Eastern and Western Districts of Michigan, U.S. District Court Eastern District of

Missouri, U.S. District Court Southern District of Texas and U.S. District Court Eastern and

Western Districts of Wisconsin.

29. Timothy J. Sostrin has zealously represented consumers in Illinois and in federal

litigation nationwide against creditors, debt collectors, retailers, and other businesses engaging in

unlawful practices.  Tim has extensive experience with consumer claims brought under the Fair

Debt Collection Practices Act, The Telephone Consumer Protection Act, the Fair Credit Reporting

Act, the Electronic Fund Transfer Act, and Illinois law.  Some of Tim’s representative cases
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include: Susinno v. Work Out World Inc., 862 F.3d 346, 351 (3rd Cir. 2017) (argued); Leeb v.

Nationwide Credit Co., 806 F.3d 895 (7th Cir. 2015) (argued); Osada v. Experian Info. Solutions,

Inc., 2012 U.S. Dist. LEXIS 42330 (N.D. Ill. Mar. 28, 2012) (granting class certification); Galvan

v. NCO Financial Systems, Inc., 2012 U.S. Dist. LEXIS 128592 (N.D. Ill. 2012) (granting class

certification); Saf-T-Gard International, Inc. v. Vanguard Energy Services, LLC, (2012 U.S. Dist.

LEXIS 174222 (N.D. Ill. December 6, 2012) (granting class certification); Jelinek v. The Kroger

Co., 2013 U.S. Dist. LEXIS 53389 (N.D. Ill. 2013) (denying defendant’s motion to dismiss);

Hanson v. Experian Information Solutions, Inc., 2012 U.S. Dist. LEXIS 11450 (N.D. Ill. January

27, 2012) (denying defendant’s motion for summary judgment); Warnick v. DISH Network, LLC,

2013 U.S. Dist. LEXIS 38549 (D. Colo. 2013) (denying defendant’s motion to dismiss); Torres v.

Nat’l Enter. Sys., 2013 U.S. Dist. LEXIS 31238 (N.D. Ill. 2013) (denying defendant’s motion to

dismiss); Griffith v. Consumer Portfolio Serv., 838 F. Supp. 2d 723 (N.D. Ill. 2011)(denying

defendant’s motion for summary judgment); Frydman et al v. Portfolio Recovery Associate, 2011

U.S. Dist. LEXIS 69502  (N.D. Ill 2011) (denying defendant’s motion to dismiss); Rosen Family

Chiropractic S.C. v. Chi-Town Pizza, 2013 U.S. Dist. LEXIS 6385 (N.D. Ill. 2013) (denying

defendant’s motion to dismiss); Sengenberger v. Credit Control Services, Inc., 2010 U.S. Dist.

LEXIS 43874 (N.D. Ill. May 5, 2010) (granting summary judgment on TCPA claim).

30. Tim is a member of the National Association of Consumer Advocates and ISBA.

He received his Juris Doctorate, cum laude, from Tulane University Law School in 2006.

31. In 2014, Michael Hilicki joined the firm. He has spent nearly all of his more-than

20-year legal career helping individuals subjected to unfair and deceptive business practices, and

violations of their state and federal rights. He is experienced in a variety of areas including, but

not limited to, the Illinois Biometric Information Privacy Act, the Fair Debt Collection Practices

Act,  Truth-in-Lending  Act,  Fair  Credit  Reporting  Act,  Real  Estate  Settlement  Procedures  Act,
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Illinois Consumer Fraud & Deceptive Business Practices Act, Telephone Consumer Protection

Act, Fair Labor Standards Act, the Illinois Security Deposit Interest Act, Illinois Security Deposit

Return Act, Chicago Residential Landlord Tenant Ordinance (RLTO), and the Illinois Wage &

Hour Law. He is experienced in all aspects of litigation, including arbitrations, trials, and appeals.

He was selected as an Illinois Super Lawyer for 2021 and 2022.

32. Examples of the numerous certified class actions in which Michael has represented

consumers or workers include: Guarisma v. Alpargatas USA, Inc. d/b/a Havaianas, 2020 CH 7426

(Cir. Ct. Cook Cty.); Goel v. Stonebridge of Arlington Heights, et al., 2018 CH 11015 (Cir. Ct.

Cook Cty.); Muransky v. Godiva Chocolatier, Inc., No. 15-cv-60716-WPD (S.D. Fla.); Guarisma

v. Microsoft Corp., No. 15-cv-24326-CMA (S.D. Fla.); Stahl v. RMK Mgmt. Corp., 2015 CH

13459 (Cir. Ct. Cook Cty.); Altman v. White House Black Market, Inc., 15-cv-2451-SCJ (N.D.

Ga.); Legg v. Spirit Airlines, Inc., No. 14-cv-61978-CIV-JIC (S.D. Fla.); Legg v. Laboratory

Corporation of America, Holdings, Inc., No. 14-cv-61543-RLR (S.D. Fla.); Joseph v. TrueBlue,

Inc., 14-cv-5963-BHS (W.D. Wash.); In Re Convergent Outsourcing, Inc. Telephone Consumer

Protection Act Litigation, Master Docket No. 3:13-cv-1866-AWT (D. Conn); Tripp v. Berman &

Rabin, P.A., 310 F.R.D. 499 (D. Kan. 2015); Lanteri v. Credit Protection Ass’n, L.P., 2018 U.S.

Dist. LEXIS 166345 (S.D. Ind. Sept. 26, 2018); Eibert v. Jaburg & Wilk, P.C., 13-cv-301 (D.

Minn.); Kraskey v. Shapiro & Zielke, LLP, 11-cv-3307 (D. Minn.); Short v. Anastasi & Associates,

P.A., 11-cv-1612 SRN/JSM (D. Minn.); Kimball v. Frederick J. Hanna & Associates, P.C., 10-cv-

130 MJD/JJG (D. Minn.); Murphy v. Capital One Bank, 08 C 801 (N.D. Ill.); Nettles v. Allstate

Ins. Co., 02 CH 14426 (Cir. Ct. Cook Cty.); Sanders v. OSI Educ. Servs., Inc., 01 C 2081 (N.D.

Ill.); Kort v. Diversified Collection Servs., Inc., 01 C 0689 (N.D. Ill.); Hamid v. Blatt Hasenmiller,

et al., 00 C 4511 (N.D. Ill.); Durkin v. Equifax Check Servs., Inc., 00 C 4832 (N.D. Ill.); Torres v.

Diversified Collection Services, et al., 99-cv-00535 (RL-APR) (N.D. Ind.); Morris v. Trauner
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Cohen & Thomas, 98 C 3428 (N.D. Ill.), Mitchell v. Schumann, 97 C 240 (N.D. Ill.); Pandolfi, et

al. v. Viking Office Prods., Inc., 97 CH 8875 (Cir. Ct. Cook Cty.); Trull v. Microsoft Corp., 97 CH

3140 (Cir. Ct. Cook Cty.); Deatherage v. Steven T. Rosso, P.A., 97 C 0024 (N.D. Ill.); Young v.

Meyer & Njus, P.A.,  96 C 4809 (N.D. Ill.); Newman v. Boehm, Pearlstein & Bright, Ltd.,  96 C

3233 (N.D. Ill.); Holman v. Red River Collections, Inc., 96 C 2302 (N.D. Ill.); Farrell v. Frederick

J. Hanna, 96 C 2268 (N.D. Ill.); Blum v. Fisher and Fisher, 96 C 2194 (N.D. Ill.); Riter v. Moss

& Bloomberg, Ltd.,  96  C  2001  (N.D.  Ill.); Clayton v. Cr Sciences Inc.,  96  C  1401  (N.D.  Ill.);

Thomas v. MAC/TCS Inc., Ltd., 96 C 1519 (N.D. Ill.); Young v. Bowman, et al., 96 C 1767 (N.D.

Ill.); Depcik v. Mid-Continent Agencies, Inc., 96 C 8627 (N.D. Ill.); and Dumetz v. Alkade, Inc.,

96 C 4002 (N.D. Ill.).

33. Michael also has successfully argued a number of appeals, including Muransky v.

Godiva Chocolatier, Inc., 922 F.3d 1175 (11th Cir. 2019) (vacated for rehearing en banc); Evans

v. Portfolio Recovery Assocs., LLC, 889 F.3d 337 (7th Cir. 2018); Franklin v. Parking Rev.

Recovery Servs., 832 F.3d 741 (7th Cir. 2016); Smith v. Greystone Alliance, LLC, 772 F.3d 448

(7th Cir. 2014); Shula v. Lawent, 359 F.3d 489 (7th Cir. 2004); and Weizeorick v. ABN AMRO

Mortg. Group, Inc., 337 F.3d 827 (7th Cir. 2003).

34. Michael has lectured on consumer law issues at Upper Iowa University, the

Chicago Bar Association, and the National Consumer Law Center. He is a member of the Trial

Bar of the United States District Court for the Northern District of Illinois, and he has represented

consumers in state and federal courts around the country on a pro hac vice basis.

35.  Michael’s published work includes "AND THE SURVEY SAYS…" When Is

Evidence of Actual Consumer Confusion Required to Win a Case Under Section 1692g of the Fair

Debt Collection Practices Act in the Seventh Circuit?, 13 Loy. Consumer L. Rev. 224 (2001).

36. In March 2018, Theodore H. Kuyper joined the firm.  Ted is currently a member in
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good standing of the Illinois State Bar, the United States District Court for the Northern District

of Illinois, and the Seventh Circuit Court of Appeals, and has been admitted to practice pro hac

vice in several additional United States District Courts.

37. Ted has diverse experience prosecuting and defending class action and other large-

scale litigation in trial and appellate courts under a variety of substantive laws, including without

limitation the Illinois Biometric Information Privacy Act, the Telephone Consumer Protection Act,

the Racketeer Influenced & Corrupt Organizations Act (RICO), the Fair Credit Reporting Act, the

Illinois Consumer Fraud & Deceptive Business Practices Act, and the Real Estate Settlement

Procedures Act, as well as Illinois and other state statutory and common law.

38. Since joining the firm, Ted has represented consumers as counsel of record or

otherwise in the following putative class actions: Gebka v. Allstate Ins. Co., No. 1:19-cv-06662

(N.D. Ill.) (TCPA); Cranor v. The Zack Group, Inc., et al., No. 4:18-cv-00628-FJG (W.D. Mo.

May 18, 2020) (TCPA); Svoboda v. Amazon.com, Inc., et al., 1:21-cv-05336 (N.D. Ill.) (BIPA);

Hanlon ex rel. G.T. v. Samsung Elecs. Am., Inc., 1:21-cv-04976 (N.D. Ill.) (BIPA); Svoboda v.

Frames for America, Inc., 1:21-cv-05509 (N.D. Ill.) (BIPA); Jenkins v. Regal Cinemas, Inc., 1:20-

cv-03782 (N.D. Ill.) (BIPA); McFerren, et al. v. World Class Distribution, Inc., 1:20-cv-02912

(N.D. Ill.) (BIPA); Stein v. Clarifai, Inc., 1:20-cv-01937 (N.D. Ill.) (BIPA); Gumm v. Vonachen

Servs., Inc., 2020 CH 00139 (Cir. Ct. Peoria Cnty., Ill.) (BIPA); Detter v. KeyBank, N.A., No.

1616-cvl0036 (Jackson Cty., Mo. July 12, 2019) (FCRA); Cranor v. Skyline Metrics, LLC, No.

4:18-cv-00621-DGK (W.D. Mo.) (TCPA); Cranor v. Classified Advertising Ventures, LLC, et al.,

No. 4:18-cv-00651-HFS (W.D. Mo.) (TCPA); Morgan v. Adventist Health System/Sunbelt, Inc.,

No. 6:18-cv-01342-PGB-DCI (M.D. Fla.) (TCPA); Burke v. Credit One Bank, N.A., et al., No.

8:18-cv-00728-EAK-TGW (M.D. Fla.) (TCPA); Morgan v. Orlando Health, Inc., et al., No. 6:17-

cv-01972-CEM-GJK (M.D. Fla.) (TCPA); Motiwala v. Mark D. Guidubaldi & Associates, LLC,
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No. 1:17-cv-02445 (N.D. Ill.) (TCPA); and Buja v. Novation Capital, LLC, No. 9:15-cv-81002-

KAM (S.D. Fla.) (TCPA).

39. Immediately prior to joining Keogh Law, Ted worked at a boutique Chicago law

firm where he represented clients in a range of complex commercial and other litigation, including

contract,  tort,  professional  liability,  premises  and  products  liability,  bad  faith  and  class  action.

Previously, he was an associate at a nationally-renowned class action law firm, where he focused

on complex commercial, consumer, class action and other large-scale, high-stakes litigation.

40. Ted earned his Juris Doctorate from Washington University School of Law in St.

Louis in 2007.  During law school, he worked as a Summer Extern for Magistrate Judge Morton

Denlow (Ret.) of the United States District Court for the Northern District of Illinois, served as

primary editor and executive board member of the Global Studies Law Review, and authored a

student note that was published in 2007.  Ted also earned a number of scholarships and other

academic accolades, including the Honors Scholar Award (top 10% for academic year) and

repeated appearances on the Dean’s List.

41. Gregg Barbakoff joined the firm in October 2019.  Gregg is a civil litigator who

focuses his practice on consumer law, with extensive experience litigating individual and class

claims arising under the Illinois Biometric Information Privacy Act, Telephone Consumer

Protection Act, Fair Debt Collection Practices Act, Truth-in-Lending Act, Fair Credit Reporting

Act, Real Estate Settlement Procedures Act, Illinois Consumer Fraud and Deceptive Practices Act,

Magnuson-Moss Warranty Act, and various consumer protection statutes.

42. Gregg graduated magna cum laude from the Chicago-Kent College of Law, where

he was elected to the Order of the Coif.  While in law school, Gregg received the Class of 1976

Honors Scholarship, competed as a senior member of the Chicago-Kent Moot Court Team, and

served as an editor for The Seventh Circuit Review, in which he was also published. Gregg earned
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his undergraduate degree from the University of Colorado at Boulder.

43. Gregg was selected as an Illinois Super Lawyer in 2022 and an Illinois Super

Lawyer Rising Star from 2015 through 2021.  In addition, Gregg was named an Associate Fellow

by the Litigation Counsel of America.  He is licensed to practice in the State of Illinois, the United

States District Court for the Northern District of Illinois, and the United States Court of Appeals

for the Seventh Circuit.

44. Prior to joining Keogh Law, Gregg worked at a mid-size litigation firm that

specialized in consumer litigation, and leading plaintiff’s firm that focused on commercial disputes

and consumer class actions.

45. The following are representative class actions in which Gregg has served as counsel

of record or otherwise: Roberts v. TIAA, FSB (Case No. 2019 CH 04089, Cook County, Ill.);

Corrigan v. Seterus (Case No. 17-cv-02348); Gentleman v. Mass. Higher Ed. Corp., et al (Case

No. 16-cv-3096, N.D. Ill.); Cibula v. Seterus (Case No. 2015CA010910, Palm Beach County,

Fla.); Ciolini v. Seterus (Case No. 15-cv-09427, N.D. Ill.); Mednick v. Precor Inc. (Case No. 14-

cv-03624, N.D. Ill.); Illinois Nut & Candy Home of Fantasia Confections, LLC v. Grubhub, Inc.,

et al. (Case No. 14-cv-00949, N.D. Ill.); Dr. William P. Gress et al. v. Premier Healthcare

Exchange West, Inc. (Case No. 14-cv-501, N.D. Ill.); Stephan Zouras LLP v. American Registry

LLC (Case No. 14-cv-943, N.D. Ill.); Mullins v. Direct Digital (Case No. 13-cv-01829, N.D. Ill.);

In Re Prescription Pads TCPA Litigation (Case No. 13-cv-06897, N.D. Ill); Townsend v. Sterling

(Case No. 13-cv-3903, N.D. Ill); Windows Plus, Incorporated v. Door Control Services, Inc. (Case

No. 13-cv-07072, N.D. Ill); In re Energizer Sunscreen Litigation (Case No. 13-cv-00131, N.D.

Ill.); Padilla v. DISH Network LLC (Case No. 12-cv-07350, N.D. Ill.); Lloyd v. Employment

Crossing (Case No. BC491068 (Los Angeles County, Cal.); In re Southwest Airlines Voucher

Litigation (Case No. 11-cv-8176, N.D. Ill.).
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46. William  Sweetnam  joined  the  firm  in  2020  as  of  counsel.  Mr.  Sweetnam

concentrates his practice on class action and complex litigation and appeals, having

prosecuted hundreds of consumer, shareholder and antitrust class action in federal and state courts

across the country.  In addition to representing both plaintiffs and defendants in a wide variety of

cases involving both economic and non-economic injuries, Mr. Sweetnam has acted as lead

counsel, co-lead counsel and has been a member of the executive and steering committees in

consumer, antitrust and other class action, complex and multidistrict litigation matters.

47. Notably, Mr. Sweetnam was appointed sole lead counsel in Kelly v. Old National

Bank, 82C01-1012-CT-627 (Cir. Ct Vanderburgh Cty., Ind.), in which he obtained a settlement

valued at more than 90% of the class’ damages incurred as a result of the unlawful overdraft fee

scheme alleged therein, far exceeding the results obtained by much larger firms against some the

countries’ largest banks, resulting in individual consumers receiving several thousand dollars in

refunded overdraft fees.

48. Additionally, Mr. Sweetnam has numerous published, class action decisions

including Jett v. Warrantech Corp., ---F.Supp.3d---, 2020 WL 525045 (S.D. Ill. 2020); Old Nat.

Bank v. Kelly, 31 N.E.3d 522 (Ind. App. 2014); Nava v. Sears, Roebuck & Co., 995 N.E.2d 303

(1st Dist. 2013); Cappuccitti v. DirecTV, Inc., 623 F.3d 1118 (11th Cir. 2010); Pella Corp. v.

Saltzman, 606 F.3d 391 (7th Cir. 2010); In re Digitek Prod. Liab. Litig., 264 F.R.D. 249 (S.D. W.

Va. 2010); Aleman v. Park West Galleries, Inc., 655 F. Supp. 2d 1378 (J.P.M.L. 2009); In re Park

West Galleries, Inc. Mktg. & Sales Practices Litig., 645 F. Supp. 2d 1358 (J.P.M.L. 2009); In re

Digitek Prod. Liab. Litig., 648 F. Supp. 2d 795 (S.D. W. Va. 2009); Vernon v. Qwest Communs.

Int'l, Inc., 643 F. Supp. 2d 1256 (W.D. Wash. 2009); Stachurski v. DirecTV, Inc., 642 F. Supp. 2d

758 (N.D. Ohio 2009); In re Comcast Corp. Set-Top Cable TV Box Antitrust Litig., 626 F. Supp.

2d 1353 (J.P.M.L. 2009); In re Refrigerant Compressors Antitrust Litig., 626 F. Supp. 2d 1320
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(J.P.M.L. 2009); Saltzman v. Pella Corp., 257 F.R.D. 471 (N.D. Ill. 2009); Coneff v. AT&T Corp.,

620 F. Supp. 2d 1248 (W.D. Wash. 2009); Hoving v. Lawyers Title Ins. Co., 256 F.R.D. 555 (E.D.

Mich. 2009); In re Nissan N. Am., Inc. Odometer Litig., 664 F. Supp. 2d 873 (M.D. Tenn. 2009);

Hoving v. Lawyers Title Ins. Co., 256 F.R.D. 555 (E.D. Mich. 2009); In re Digitek Prods. Liab.

Litig., 571 F. Supp. 2d 1376 (J.P.M.L. 2008); In re BP Prods. N. Am., Inc., 560 F. Supp. 2d 1377

(J.P.M.L. 2008); Hoving v. Transnation Title Ins. Co., 545 F. Supp. 2d 662 (E.D. Mich. 2008); In

re Nissan N. Am., Inc. Odometer Litig., 542 F. Supp. 2d 1367 (J.P.M.L. 2008); Berry v. Budget

Rent a Car Sys., 497 F. Supp. 2d 1361 (S.D. Fla. 2007); Cook v. Home Depot U.S.A., Inc., 62

U.C.C. Rep. Serv. 2d (Callaghan) 197 (S.D. Ohio 2007); Womack v. Nissan N. Am., Inc., 550 F.

Supp. 2d 630 (E.D. Tex. 2007); Knudsen v. Liberty Mut. Ins. Co., 435 F.3d 755 (7th Cir. 2006);

Knudsen v. Liberty Mut. Ins. Co., 411 F.3d 805 (7th Cir. 2005); Knudsen v. Liberty Mut. Ins. Co.,

405 F. Supp. 2d 916 (N.D. Ill. 2005); Enzenbacher v. Browning-Ferris Indus. of Ill., 774 N.E.2d

858 (Ill. App. 2002); In re Nat'l Life Ins. Co., 247 F. Supp. 2d 486 (D. Vt. 2002); Kaskel v. N.

Trust Co., 45 U.C.C. Rep. Serv. 2d (Callaghan) 827 (N.D. Ill. 2001); Wardrop v. Amway Asia Pac.

Ltd., Fed. Sec. L. Rep. (CCH) P91,346 (S.D.N.Y. Mar. 20, 2001); and Grove v. Principal Mut.

Life Ins. Co., 14 F. Supp. 2d 1101 (S.D. Iowa 1998).

49. Before joining Keogh Law, Ltd., Mr. Sweetnam began his career as a lawyer

representing plaintiffs in catastrophic injury cases in 1994.  In 1995, he began defending corporate,

insurance industry and insurance policyholder clients and ran a successful class action litigation

boutique, Sweetnam LLC, established in 2008.

50. Prior to that, Mr. Sweetnam was a partner at a Chicago class action litigation

boutique, where he perfected his skills representing victims of consumer fraud and deceptive and

anti-competitive practices.  Mr. Sweetnam has extensive litigation experience in a variety of

nationwide class actions in state and federal courts alleging violations of consumer fraud and
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deceptive trade practices statutes, breach of warranty and violations of federal securities laws,

shareholder derivative suits and appeals.

51. Mr. Sweetnam began his career as a class action and complex litigation practitioner

with what is now known as Kessler Topaz Meltzer & Check, LLP, one of the largest class action

law firms in the United States, where he was part of a team of lawyers involved in prosecuting

class actions challenging abusive marketing practices in several areas involving life insurance and

annuities. These cases led to class settlements valued at hundreds of millions of dollars, and

sometimes even billions of dollars, with such major life insurance companies as Prudential, Met

Life, John Hancock, New York Life, State Farm, American Express/IDS, Transamerica, and many

others, as well as to numerous changes in industry sales practices.

52. Mr. Sweetnam continued his career at one of Chicago's oldest and most respected

class action litigation firms, Krislov & Associates, Ltd., where he represented consumers and

investors engaged in an array of nationwide class actions in state and federal courts involving

everything from consumer fraud to breach of warranty and securities and shareholder derivative

lawsuits and appeals.

53. Additionally, Ms. Sweetnam is also a member of a number of associations,

including The Federal Bar Associations, Chicago Chapter, The Chicago Bar Association, and The

Catholic Lawyers Guild of Chicago.

54. Mr. Sweetnam received his bachelor’s degree at The University of Michigan, Ann

Arbor, Michigan in 1990. And later received his juris doctorate degree at the University of

Michigan and the De Paul University College of Law where he received the American

Jurisprudence Award in Constitutional Law and was a member of the Journal of Art and

Entertainment Law.  He has written and lectured on class actions and class action litigation reform.
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55. Mr. Sweetnam has lectured on and lectured on such topics as the following: (a) Law

of Remedies: Damages, Equity and Restitution, at Chicago-Kent College of Law (2019); (b) Law

of Remedies: Class Actions and Complex Litigation, at Chicago-Kent College of Law (2018); (c)

The Class Action Fairness Act of 2005:  Selecting a Forum and Keeping It, at the Illinois Institute

for Continuing Legal Education in Chicago, Illinois (2008); (d) Federalization of Consumer Class

Action Litigation:  The Class Action Fairness Act of 2005, at the John Marshall Law School in

Chicago, Illinois (2006).

Executed at Chicago, Illinois, on April 18, 2022.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

THOMAS GEBKA, Individually and on )
behalf of all others similarly situated, )

)
Plaintiff, ) Case No. 1:19-cv-06662

)
v. ) Hon. Sharon J. Coleman

)
ALLSTATE INSURANCE COMPANY, ) Mag. Jeffrey I. Cummings
a Delaware limited liability company, )

)
Defendant. )

APPENDIX 4
TO PLAINTIFF’S UNOPPOSED MOTION FOR PRELIMINARY APPROVAL
OF CLASS ACTION SETTLEMENT AND SUPPORTING MEMORANDUM

Pursuant to the Court’s individual procedures, Plaintiff hereby submits Appendix 4

containing copies of the authorities cited in Plaintiff’s Unopposed Motion for Preliminary

Approval of Class Action Settlement and Supporting Memorandum (ECF No. 129) that are only

published on Westlaw and/or Lexis.

Dated: April 19, 2022 Respectfully Submitted,

THOMAS GEBKA, individually and on behalf of all
others similarly situated, Plaintiffs

By:   /s/ Theodore H. Kuyper

Keith J. Keogh
Theodore H. Kuyper
KEOGH LAW, LTD.
55 W. Monroe Street, Suite 3390
Chicago, Illinois 60603
(312) 726-1092
(312) 726-1093 (fax)
keith@keoghlaw.com
tkuyper@keoghlaw.com

Attorneys for Plaintiff and the Putative Class
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Counsel:  [*1] For Kathy Aliano, Plaintiff: Thomas A. 
Zimmerman, Jr., LEAD ATTORNEY, Adam M. Tamburelli, 
Zimmerman Law Offices, P.C., Chicago, IL.

For Joe Caputo and Sons, Inc., an Illinois corporation, 
individually, doing business as Joe Caputo & Sons Fruit 
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For Joe Caputo and Sons - Algonquin, Inc., an Illinois 
corporation, individually, doing business as, Joe Caputo & 
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ATTORNEY, PRO HAC VICE, Allison L. Kashon, PRO 
HAC VICE, Stephanie B. Fineman, PRO HAC VICE, Fox 
Rothschild Llp, Warrington, PA; Michael Joseph Progar, 
Brian T Ginley, Michael Thomas Sprengnether, Doherty & 
Progar LLC, Chicago IL.

For Joe Caputo & Sons Produce - Palatine, Inc., an Illinois 
corporation, individually, doing business as Joe Caputo & 
Sons Fruit Market, Defendant: Michael Joseph Progar, LEAD 
ATTORNEY, Doherty & Progar LLC, Chicago, IL.

Judges: Hon. Harry D. Leinenweber, United States District 
Judge.

Opinion by: Harry D. Leinenweber

Opinion

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant Joe Caputo and Sons - 
Algonquin, Inc.'s (hereinafter, the "Defendant") Motion for 
Summary Judgment. For the reasons  [*2] stated herein, the 
Motion is denied.

I. INTRODUCTION

Plaintiff Kathy Aliano (hereinafter, the "Plaintiff") lives in 
Villa Park, Illinois. On February 12, 2008, she shopped at Joe 
Caputo & Sons Fruit Market in Algonquin, Illinois, and used 
her Discover credit card to purchase $105.57 in groceries. She 
received a receipt from the store that showed the first six 
digits and last four digits of her credit card number, which 
violates the Fair and Accurate Credit Transactions Act 
("FACTA"). 15 U.S.C. § 1681c(g)(1)("[N]o person that 
accepts credit cards or debit cards for the transaction of 
business shall print more than the last 5 digits of the card 
number or the expiration date upon any receipt provided to 
the cardholder at the point of the sale or transaction.").

On February 12, 2009, Plaintiff filed a putative Class Action 
Complaint against Defendant, seeking statutory damages of 
$100 to $1,000 per FACTA violation, plus attorneys' fees and 
costs, for Defendant's alleged willful FACTA violations. 
Aliano has not claimed any actual injury from Defendant's 
actions. The Court certified the putative class in an opinion 
read in court on September 21, 2010.

Brothers Natale and Vito Caputo co-own the  [*3] Defendant 
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grocery store. The brothers also own and operate retail 
produce markets in Palatine and Des Plaines, which are each 
separate corporate entities. Natale serves as Defendant's 
President, and Vito as its Vice President, Secretary, and 
Treasurer. Defendant opened to the public on August 30, 
2007. To implement its electronic transactions system, 
Defendant retained Integrated Store Systems, Inc. ("ISSI"). 
ISSI purchased, upgraded, and maintained the equipment for 
Defendant's point-of-sale system, which included the 
equipment to print credit and debit card receipts. ISSI selected 
and installed the Store Management Suite software 
manufactured by LOC Software for Defendant's point-of-sale 
system. Defendant alleges it did not know that this software 
did not comply with FACTA's truncation requirements until 
Plaintiff filed this lawsuit, and that it relied completely on 
ISSI for its FACTA truncation compliance.

Plaintiff filed this action on February 12, 2009. In November 
2008, ISSI President Roger Larsen ("Larsen") informed 
Defendant that it had an upgrade to install for the point-of-
sale software. This installation would take at least three to 
four weeks to complete and require Defendant  [*4] to close 
some of its check-out lanes. Defendant did not want this 
disruption to occur during the holiday season, which is its 
most active time of the year for business. Defendant alleges 
that Larsen did not tell it that the upgrade would make it 
FACTA compliant, but rather that Larsen said it would make 
the system more efficient. Larsen testified at a deposition that 
the upgraded software would truncate the printed credit or 
debit card numbers on receipts to five or fewer digits. In an 
interrogatory response, Defendant states that it became aware 
of FACTA's truncation requirements in September 2007, 
when Natale Caputo received a phone call from his cousin-in-
law, Robertino Presta ("Presta"), the President of Caputo's 
New Farm Produce, Inc. Presta was being sued by the same 
Plaintiff in this case for violating FACTA. Defendant, 
however, argues that Presta did not tell Natale about the 
specific nature of the lawsuit, such as that it involved credit 
card receipts or that it involved improper truncation on the 
receipts. Defendant also argues that it did not understand the 
question to which it gave this answer.

II. LEGAL STANDARD

Summary judgment is proper if "the movant shows that there 
 [*5] is no genuine issue as to any material fact and the 
movant is entitled to judgment as a matter of law." FED. R. 
CIV. P. 56(a). A fact is material if it could affect the outcome 
of the suit, and a dispute is genuine where the evidence is 
such that a reasonable jury could return a verdict for the 
nonmoving party. See Anderson v. Liberty Lobby, Inc., 477 
U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). In 

ruling on summary judgment, the Court does not weigh the 
evidence or determine the truth of the matter, but determines 
whether a genuine issue of material fact exists that warrants 
trial. See id. at 249. In making this determination, the Court 
must view all the evidence and draw any reasonable 
inferences therefrom in the light most favorable to the 
nonmoving party. See Miller v. Am. Family Mut. Ins. Co., 203 
F.3d 997, 1003 (7th Cir. 2000).

The moving party bears the burden of establishing the basis 
for its motion, together with evidence demonstrating the 
absence of any genuine issue of material fact. See Celotex 
Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 91 L. Ed. 
2d 265 (1986). Once the moving party has met this burden, 
the nonmoving party may not rest on mere allegations, but 
must present specific facts showing that a genuine issue 
 [*6] exists for trial. See Big O Tire Dealers, Inc. v. Big O 
Warehouse, 741 F.2d 160, 163 (7th Cir. 1984). To support 
their position that a genuine issue of material fact does or 
does not exist, the parties may cite to materials in the record, 
including depositions, documents, electronically stored 
information, affidavits or declarations, stipulations, 
admissions, and interrogatory answers, or show that the 
materials in the record do or do not establish a genuine 
dispute. FED. R. CIV. P. 56(c).

III. ANALYSIS

FACTA statutory damages are limited to willful 
noncompliance. 15 U.S.C. § 1681n(a). The Supreme Court 
has held that willful noncompliance under FACTA 
encompasses both knowing and reckless behavior. Safeco Ins. 
Co. of Am. v. Burr, 551 U.S. 47, 59-60, 127 S. Ct. 2201, 167 
L. Ed. 2d 1045 (2007). The Court cited the Restatement 
(Second) of Torts in giving context to the definition of 
"reckless":

The actor's conduct is in reckless disregard of the safety 
of another if he does an act or intentionally fails to do an 
act which it is his duty to the other to do, knowing or 
having reason to know of facts which would lead a 
reasonable man to realize, not only that his conduct 
creates an unreasonable risk of physical harm to another, 
 [*7] but also that such risk is substantially greater than 
that which is necessary to make his conduct negligent.

Id. at 69 (citing Restatement (Second) of Torts § 500 (1963-
64)). The legislative history of FACTA and the Credit and 
Debit Card Clarification Act does not offer any indication that 
a "knowing" violation would include anything other than its 
usual meaning.
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Defendant argues that it did not know of FACTA's truncation 
requirements prior to this lawsuit, and that the evidence does 
not show that it recklessly violated FACTA. However, in 
answering Plaintiff's interrogatories, Defendant stated that it 
first learned of credit and debit card truncation requirements 
in September 2007, as a result of the lawsuit filed by Kathy 
Aliano against Caputo's New Farm Produce, Inc. Defendant 
now argues that it did not understand the question to which it 
responded. Rather, it "understood Plaintiff to be asking when 
it first became aware of compliance," and responded by 
referencing the calls Natale Caputo received from his cousin-
in-law Presta. Def.'s Reply Br. 6 n.2. The question, however, 
is straightforward: "State how and when you first learned of 
truncation requirements." Pl.'s Local Rule 56.1 
 [*8] Statement Additional Facts Ex. 6. The question does not 
specifically state "FACTA truncation requirements," but as 
the lawsuit concerns a FACTA truncation violation, the 
question's reference to FACTA is presumed.

Defendant asks the Court to weigh competing statements in 
the record to determine that it did not know of FACTA's 
truncation requirements prior to this lawsuit. A factual 
determination such as this on a material fact is improper on 
summary judgment. See Anderson, 477 U.S. at 255; Wilson v. 
Williams, 997 F.2d 348, 350 (7th Cir. 1993). While the Court 
acknowledges that Defendant has amended its response 
concerning when it learned of FACTA's truncation 
requirements, it will not weigh these statements to determine 
when Defendant gained this knowledge.

Plaintiff alleges FACTA violations starting in February 2008, 
approximately five months after the date when Defendant 
stated in its interrogatory answer that it knew of FACTA's 
truncation requirements. Accordingly, the evidence points to 
knowing FACTA violations. Defendant could argue that it did 
not know that its credit and debit card receipts violated 
FACTA despite knowing of the statute's truncation 
requirements. However, if Defendant  [*9] knew of these 
requirements, and did not make efforts to determine if it 
complied with the statute, a genuine issue of material fact 
exists whether it recklessly violated the statute. See, e.g., J.I. 
Case Credit Corp. v. First Nat. Bank of Madison Cnty., 991 
F.2d 1272, 1278 (7th Cir. 1993)("To consciously ignore or to 
deliberately close one's eyes to a manifest danger is 
recklessness, a mental state that the law commonly substitutes 
for intent or actual knowledge.").

Plaintiff contends that Defendant "was bombarded with 
repeated warnings and notifications about FACTA and credit 
card truncation." Pl's Resp. Br. 7. As such, she argues, even 
disregarding the interrogatory answer and whether Defendant 
knowingly violated FACTA, Defendant recklessly violated 
the statute. This assertion distorts the evidence. Besides the 

conversations that Natale had with Presta, the evidence 
demonstrating that Defendant received FACTA truncation 
information comprises three mailings from its credit card 
processing banks. Defendant received two of these mailings 
prior to opening the Algonquin store — one in September 
2004 with documents from American Express Merchant 
Services and another in December 2006 from  [*10] Fifth 
Third Bank Processing Solutions that contained a publication 
by the PCI Security Standards Council. On July 18, 2008, 
Fifth Third sent Defendant a billing statement, which also 
included information about FACTA's truncation 
requirements. This evidence, without the interrogatory 
response, does not present a genuine issue of material fact that 
Defendant willfully violated FACTA. Plaintiff admits that 
Natale never opened or reviewed the mailings from Fifth 
Third. Rather, Natale gave these documents to his accountant 
without reviewing them. This may constitute negligence, but 
it does not establish recklessness. Rather than the deluge of 
FACTA truncation notifications that Plaintiff alleges, 
Defendant received a trickle of information, most of which it 
did not review.

Plaintiff also admits that ISSI selected, installed, and 
maintained the point-of-sale system at Defendant's store, and 
that Defendant relied on ISSI to ensure that the equipment and 
software complied with applicable laws. Defendant made the 
decision to retain ISSI for its point-of-sale system, and it 
cannot pass its duties to comply with FACTA on to ISSI. 
Plaintiff admits, however, that ISSI never disclosed to 
Defendant  [*11] that the November 2008 upgrade to the 
point-of-sale software would make its credit and debit card 
receipts FACTA compliant. Defendant's good-faith reliance 
on a company experienced with point-of-sale systems, and 
assurances from ISSI that it complied with FACTA, factor 
against Defendant acting with the level of recklessness the 
Supreme Court enunciated would create a willful FACTA 
violation. See Safeco, 551 U.S. at 69.

That being said, issues of intent are usually improper to 
decide on summary judgment, unless "the undisputed facts 
make the outcome clear." Alexander v. Erie Ins. Exch., 982 
F.2d 1153, 1160 (7th Cir. 1993). In this case, the outcome is 
not clear, as a genuine dispute exists whether Defendant knew 
about FACTA's truncation requirements in September 2007. 
This material fact could help establish that Defendant 
willfully violated FACTA. Accordingly, Defendant's Motion 
for Summary Judgment is denied.

Moving forward, the Court notes Plaintiff's assertion that 
documents produced by Defendant verify 294,134 FACTA 
violations. Pl's Resp. Br. 2 n.2. In the oral ruling granting 
Plaintiff's Motion for Class Certification, the Court stated that 
the number of people in the putative class  [*12] exceeds 
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300,000. This appears to have been a misstatement. The Court 
certified the class as "all persons to whom the Defendants 
provided an electronically printed receipt at the point of sale 
or transaction, in a transaction occurring in Illinois after 
December 4, 2006, which receipt displays more than the last 
five digits of the person's credit card or debit card number." 
CM/ECF No. 184, Sept. 21, 2010. FACTA imposes liability 
on a per-consumer basis, rather than on a per-receipt basis. 15 
U.S.C. § 1681n(a); see also Stillmock v. Weis Markets, Inc., 
385 Fed. Appx. 267, 275-76 (4th Cir. 2010)(Wilkinson, J., 
concurring). This is the class that Plaintiff moved to certify. 
Plaintiff, however, has not specified whether each verified 
FACTA violation is from a separate individual, or if some 
individuals received multiple noncompliant receipts. 
Consumers frequent their local grocery stores, and it is 
reasonable for the Court to presume that the total number of 
noncompliant receipts exceeds the number of individual 
consumers who received these receipts. A more accurate 
figure of the number of individual consumers who received 
improperly truncated receipts should help this litigation 
proceed.

Also,  [*13] even with the reduced liability associated with a 
per-consumer figure, the Court cannot fathom how the 
minimum statutory damages award for willful FACTA 
violations in this case — between $100 and $1,000 per 
violation — would not violate Defendant's due process rights. 
See, e.g., BMW N. Am., Inc. v. Gore, 517 U.S. 559, 586, 116 
S. Ct. 1589, 134 L. Ed. 2d 809 (1996)(finding a $2 million 
punitive damages award where there were only $4,000 in 
compensatory damages "grossly excessive" and in violation 
of defendant's due process rights); State Farm Mut. Ins. Co. v. 
Campbell, 538 U.S. 408, 429, 123 S. Ct. 1513, 155 L. Ed. 2d 
585 (2003)(reversing a $145 million punitive damages award 
in a case in which the plaintiff was awarded $1 million in 
compensatory damages). If each one of the alleged 294,134 
FACTA violations pertains to a separate individual, 
Defendant faces a minimum liability of approximately $29.4 
million and possibly more than $294 million in statutory 
damages if a jury rules against it. Again, Plaintiff does not 
allege any actual damages from Defendant's alleged 
violations. Such an award, although authorized by statute, 
would be shocking, grossly excessive, and punitive in nature.

IV. CONCLUSION

For the reasons stated herein, Defendant's Motion for 
Summary  [*14] Judgment is denied.

IT IS SO ORDERED.

DATE: 5/5/2011

/s/ Harry D. Leinenweber

Harry D. Leinenweber, Judge

United States District Court

End of Document
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Opinion

MEMORANDUM OPINION AND ORDER

Plaintiffs filed suit on behalf of themselves and similarly 
situated individuals against Caribbean Cruise Line, Inc. 
(CCL), Vacation Ownership Marketing Tours, Inc. (VOMT), 
The Berkley Group, Inc., and Economic Strategy Group and 
its affiliated entities (collectively ESG). Plaintiffs alleged that 
defendants violated the Telephone Consumer Protection Act, 
47 U.S.C. § 227, by using an autodialer and an artificial or 
prerecorded voice to call plaintiffs' cellular and landline 
telephones. After roughly four years of contested litigation, 
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the parties reached agreement on a class-wide settlement of 
plaintiffs' claims, and plaintiffs have moved for final approval 
of the proposed settlement. Two purported class members 
have raised objections to the terms of the agreement. 
Plaintiffs' counsel have also petitioned for an award of 
attorney's fees. Defendants and one of the class members have 
objected to the size of the requested fee. For the reasons stated 
below, the Court grants [*3]  final approval of the settlement. 
The Court will issue a separate decision at a later time 
concerning the petition for attorney's fees.

Background

The Court assumes familiarity with the basic facts of the case, 
which the Court has already discussed in other written 
decisions. See, e.g., Aranda v. Caribbean Cruise Line, Inc., 
179 F. Supp. 3d 817, 820-22 (N.D. Ill. 2016). In short, 
plaintiffs allege that ESG placed millions of calls to 
consumers without their consent. The calls featured 
prerecorded messages explaining to recipients that they would 
be eligible for a free cruise if they participated in various 
short political surveys. According to plaintiffs, ESG's true 
purpose in placing these calls was to sell vacation products at 
the direction and on the behalf of CCL, VOMT, and Berkley.

The parties engaged in contested litigation for roughly four 
years before reaching a settlement agreement. Over that time, 
the Court denied defendants' motion to dismiss, granted 
plaintiffs' motion for class certification over defendants' 
objection, denied defendants' motions for summary judgment, 
granted in part plaintiffs' motion for summary judgment, and 
denied defendants' additional motion for summary judgment 
and class decertification. Before proceeding to trial, the 
parties engaged [*4]  in mediation, conducted by Wayne 
Andersen, a highly respected retired judge of this court. The 
parties reached agreement on a memorandum of 
understanding only four days before trial, and that 
memorandum formed the basis of the agreement that is now 
before the Court for approval.

The agreement's definition of the settlement class is the same 
as the definition of the class in the Court's class certification 
order. That order certified two classes—one for individuals 
who received cellular phone calls and one for those who 
received landline calls—and defined each class as those 
persons in the United States who received the calls at issue in 
this case between August 2011 and August 2012 and (a) 
whose telephone number appeared in defendants' records or 
the records of third party telephone carriers or (b) whose own 
records prove that they received the calls. See Birchmeier v. 
Caribbean Cruise Line, Inc., 302 F.R.D. 240, 256 (N.D. Ill. 
2014). The following individuals are excluded from the 

settlement class under the agreement: the judge in this case, 
defendants, those who opt out of the class pursuant to Federal 
Rule of Civil Procedure 23(e)(4), and counsel and their 
families.

The agreement provides that defendants will establish a 
common fund in an amount no lower than $56 million and no 
higher than $76 million, [*5]  from which all class members 
will be paid. The total fund amount will be equal to the sum 
of the award to class members, settlement administration and 
notice expenses, any incentive award to class representatives, 
and any attorney's fee award. Class members may submit 
claim forms for approval by a settlement administrator, who 
was selected by plaintiffs and approved by the Court. Each 
class member who submits an approved claim will be entitled 
to $500 per call received unless the total of such payments 
(plus payment of administration expenses, incentive awards to 
class representatives, and attorney's fees) would exceed the 
$76 million cap on the fund total. If the cap is met, settlement 
class members with approved claims will be entitled to a pro 
rata share of the fund based on the number of calls they 
received. Plaintiffs' counsel have requested a fee award of 
33% of the fund (minus notice expenses), up to a maximum of 
$24.5 million, and plaintiffs request incentive awards of 
$10,000 for each of the four class representatives. No party or 
class member has objected to the requested incentive award 
for the class representatives.

Under the agreement, all cash payments to settlement 
class [*6]  members are to be issued via checks that expire 
and become null and void unless cashed within ninety days. 
After the first round of cash payments and payment of 
administration expenses, attorney's fees, and incentive 
awards, any uncashed checks or unclaimed funds will be 
issued to settlement class members with approved claims on a 
pro rata basis. The agreement provides that any uncashed 
checks and unclaimed funds remaining after this second round 
of payments will be distributed to a cy pres recipient selected 
by Judge Andersen.

In addition to making payments into the settlement fund, 
defendants have agreed to conduct annual internal audits of 
their procedures to ensure that they do not make autodialed 
calls without consumer consent in the future. In exchange for 
defendants' agreement to make the required payments and 
conduct internal audits of their procedures, plaintiffs have 
agreed that settlement class members will be deemed to have 
released defendants from all claims against them.

Discussion

As mentioned above, only two purported members of the 
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class have raised objections to any aspect of the settlement 
agreement other than the size of the potential attorney's fee 
award. Before addressing [*7]  those specific objections, the 
Court first considers generally whether the agreement meets 
the requirements of Federal Rule of Civil Procedure 23. The 
Court must determine, for example, whether the notice 
provided to the settlement class under the agreement is "the 
best notice that is practicable under the circumstances." Fed. 
R. Civ. P. 23(c)(2)(B). With respect to the substance of the 
proposed settlement, the Court must determine whether it is 
"fair, reasonable, and adequate." Fed. R. Civ. P. 23(e)(2). In 
addition, the Court must consider whether there is anything 
suggesting that the settlement was the product of collusion. 
See Mirfasihi v. Fleet Mortg. Corp., 450 F.3d 745, 748 (7th 
Cir. 2006).

A. Notice to the class

The notice directed to the settlement class must be "the best 
notice that is practicable under the circumstances, including 
individual notice to all members through reasonable effort." 
Fed. R. Civ. P. 23(c)(2)(B). Where individual members 
cannot be identified through reasonable effort, "notice by 
publication, imperfect though it is, may be substituted." 
Hughes v. Kore of Indiana Enter., Inc., 731 F.3d 672, 677 
(7th Cir. 2013). Kurtzman Carson Consultants, LLC, the 
Court-approved settlement administrator in this case, has 
implemented the notice plan by providing both direct and 
publication notice. The Court is satisfied that the notice 
provided is sufficient under Rule 23(c)(2)(B).

The settlement administrator delivered notice directly, [*8]  
either through electronic or regular mail, to 78.6% of the 
1,040,389 names and addresses associated with telephone 
numbers obtained from defendants' records. Notice was also 
published in ten prominent newspapers throughout the United 
States, as well as in a national edition of People magazine. 
Notice was also placed in online banner advertisements that 
received over 150 million impressions and was sent to the 
Attorney General of the United States as well as the Attorneys 
General of all 50 states, the District of Columbia, Puerto Rico, 
Guam, the Northern Mariana Islands, the U.S. Virgin Islands, 
and American Samoa. In addition, a settlement website 
(www.freecruisecallclassaction.net ) provides notice and 
relevant court documents to website visitors, and the 
settlement administrator maintains a toll-free telephone 
number to assist class members. In total, nearly 500,000 
people have visited the settlement website, and over 9,000 
calls have been made to the toll-free number. There have been 
no objections to the adequacy of the notice to the class, and 
the Court is confident that under the circumstances of this 
case, the notice directed to the class has been the best notice 

practicable. [*9] 

B. Rule 23(e)(2) factors

A district court may only approve a proposed settlement upon 
a finding that the proposal is "fair, reasonable, and adequate." 
Fed. R. Civ. P. 23(e)(2). In making that finding, a court 
considers the following factors: (1) the strength of plaintiffs' 
case compared to the amount of defendants' settlement offer; 
(2) the likely complexity, length, and expense of the 
litigation; (3) the amount of opposition to settlement among 
affected parties; (4) the opinion of competent counsel; and (5) 
the stage of the proceedings and the amount of discovery 
completed at the time of settlement. Synfuel Techs., Inc. v. 
DHL Express (USA), Inc., 463 F.3d 646, 653 (7th Cir. 2006).

1. Strength of plaintiffs' case as compared to settlement 
offer

"The most important factor relevant to the fairness of a class 
action settlement is the first one listed: the strength of 
plaintiff[s'] case on the merits balanced against the amount 
offered in the settlement." Id. (internal quotation marks 
omitted). As this Court has noted previously, valuing 
hypothetical continued litigation is necessarily somewhat 
speculative and not an exact science. Kolinek v. Walgreen 
Co., 311 F.R.D. 483, 493 (N.D. Ill. 2015) (Kennelly, J.). But 
the size of the monetary award defendants have agreed to pay 
under the proposed settlement suggests that this first factor 
favors approval of the settlement. [*10]  As plaintiffs point 
out, TCPA cases of this size generally do not result in awards 
greater than $40 per plaintiff. See, e.g., In re Capital One Tel. 
Consumer Prot. Act Litig., 80 F. Supp. 3d 781, 787 (N.D. Ill. 
2015) (providing $34.60 each to individual claimants); 
Kolinek, 311 F.R.D. at 494 (providing roughly $30 per 
claimant). Plaintiffs maintain that individual claimants in this 
case are likely to receive at least $135 per call received, 
meaning each approved claimant likely will receive at least 
$400 in total. Thus the monetary award in this case is clearly 
significant in comparison to the relief awarded in similar 
TCPA cases.

The amount offered in the settlement also appears to be 
substantial in light of the risks plaintiffs faced had they 
continued to trial. As plaintiffs note, a key issue at trial would 
be the factually and legally complicated question of whether 
Berkley, CLL, and VOMT could be held vicariously liable for 
the calls ESG made, and a jury's adverse finding on that issue 
would leave the class without any recovery at all. In addition, 
even if plaintiffs prevailed at trial, there was a serious 
possibility that a large jury verdict would render the 
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defendants insolvent and unable to pay the damages awarded. 
See Dkt. 463 ("A judgment in the amount Plaintiffs seek 
could not be paid [*11]  by Berkley. In fact, such a judgment 
would require Berkley to terminate thousands of employees 
and declare bankruptcy."). In light of the real risks associated 
with continued litigation, the amount defendants have agreed 
to pay appears to be fair and commensurate with the strength 
of plaintiffs' case.

2. Complexity, length, and expense of litigation

The risks just discussed, as well as the history of this hard-
fought litigation, suggests that continued litigation likely 
would add complexity, length, and considerable expense to 
this already complex, long, and expensive case. "If the Court 
approves the proposed settlement agreement, this case will 
end, and class members will be entitled to the retrospective 
and prospective relief [defendants] ha[ve] promised." Kolinek, 
311 F.R.D. at 495. If, on the other hand, the Court were to 
deny approval, the parties would proceed to try a week-long 
class action jury trial. A verdict for plaintiffs likely would 
lead to a potentially fruitless attempt to recover damages from 
defendants who would be rendered insolvent or would file for 
bankruptcy. A verdict for defendants likely would result in an 
appeal of not only the verdict, but also certification of the 
class. (As plaintiffs note, [*12]  defendants sought appellate 
review on that issue, but they were denied permission to 
appeal on an interlocutory basis.) In Re Caribbean Cruise 
Line, Inc., No. 14-8021, 2014 U.S. App. LEXIS 25084 (7th 
Cir. Oct. 10, 2014). Given the complexity and expense 
inherent in a class action jury trial, the possibility that 
plaintiffs might face problems recovering a potential 
judgment, and the likelihood of a potentially lengthy appellate 
review process, the Court is confident that the second Synfuel 
factor weighs in favor of approving the settlement and 
avoiding the increased complexity, length, and expense of 
continued litigation.

3. Amount of opposition

The extremely low level of opposition to the settlement 
proposal also favors its approval. Of the more than 1 million 
class members, only three purported members have objected 
to the proposed agreement, and one of those objects only to 
the proposed attorney's fee award, not the settlement itself. 
And rather than opting out or objecting, tens of thousands of 
class members—including Fortune 500 companies, Oakland 
County, Michigan, and other sophisticated actors—have filed 
claims. Though the Court addresses the objectors' specific 
concerns below, the fact that so few class [*13]  members 
have expresses opposition to the settlement supports the 

reasonableness of the proposal. See In re Sw. Airlines 
Voucher Litig., No. 11 C 8176, 2013 U.S. Dist. LEXIS 
120735, 2013 WL 4510197, at *7 (N.D. Ill. Aug. 26, 2013) 
(less than 0.01% objecting or opting out supports 
reasonableness of settlement).

4. Opinion of competent counsel

It is undisputed that class counsel are experienced and 
respected members of the plaintiff's class action bar. 
Attorneys at Edelson PC have extensive experience litigating 
consumer class actions, including numerous TCPA cases, and 
attorneys at Loevy & Loevy have extensive experience trying 
class actions before juries. That complementary experience of 
co-counsel gives them insight into the value of plaintiffs' 
claims and the potential risks and rewards of continued 
litigation through trial and appeal. Thus the opinion of the 
competent counsel, who negotiated this settlement with 
defendants at arms-length, and with the assistance of an 
experienced and respected mediator, favors approval of the 
proposed settlement. Isby v. Bayh, 75 F.3d 1191, 1200 (7th 
Cir. 1996) ("[T]he district court was entitled to give 
consideration to the opinion of competent counsel that the 
settlement was fair, reasonable and adequate.").

5. Stage of proceedings and amount of discovery 
completed

As discussed above, the parties engaged in hard-fought 
litigation [*14]  for over four years and were days away from 
trial when they reached agreement on settlement terms. They 
engaged in and reviewed the results of substantial discovery, 
they briefed three sets of dispositive motions, and the Court 
ruled on those motions. The Court is therefore "satisfied that 
the discovery and investigation by class counsel prior to 
entering into settlement negotiations was extensive and 
thorough." Id. (internal quotation marks omitted). Thus the 
final Synfuel factor also favors approval of the settlement.

C. Absence of collusion

The Court has not detected any "hints" that the parties' 
agreement was the result of collusion, and none of the 
objectors has made such a suggestion. Mirfasihi, 450 F.3d at 
748. Indeed, the circumstances surrounding the parties' 
mediation and ultimate agreement minimize the likelihood of 
any collusion. As plaintiffs note, the parties reached 
settlement only after several rounds of mediation with a 
neutral mediator, and they did so only after years of 
combative litigation. In addition, the agreement lacks any of 
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the problematic features the Seventh Circuit has identified as 
red flags for collusion. See, e.g., Redman v. RadioShack 
Corp., 768 F.3d 622, 637 (7th Cir. 2014) (questioning "clear-
sailing clause" in which defendant agreed [*15]  not to contest 
class counsel's request for attorneys' fees); Eubank v. Pella 
Corp., 753 F.3d 718, 721 (7th Cir. 2014) (criticizing binding 
of single class despite adversity of subclasses, provision 
allowing reduction in attorney's fee award to revert back to 
defendant, and failure to quantify benefits to class members, 
among other problematic features). Nothing in the history of 
this litigation or in the terms of the settlement suggests that 
the agreement was the product of collusion.

D. Objections

Only two purported class members have raised objections to 
the terms of the proposed settlement. Thomas Taylor has filed 
a pro se objection, arguing that it is unreasonable to require 
him to produce documentation of the calls he received in 
order to be a part of the settlement class. As plaintiffs note, 
the settlement agreement uses the same definition of the class 
as the class certification order, which imposes the requirement 
on class members to produce documentation of calls if their 
numbers do not appear in defendants' records. See 
Birchmeier, 302 F.R.D. at 256. It is appropriate to require 
substantiation of claims in large class actions, see Settlement 
Administration, Ann. Manual Complex Lit § 21.66 (4th ed.), 
and Taylor has not provided any reason for the Court to 
revisit its [*16]  class certification order at this stage. And as 
plaintiffs point out, class counsel helped class members to 
serve hundreds of subpoenas with wireless and landline 
providers to obtain records. This assistance would have been 
available to Taylor and other class members like him had he 
asked for it. Because Taylor offers no reason for the Court to 
reconsider its class certification order and has offered no other 
basis for his objection to the settlement proposal, the Court 
overrules his objection.1

Plaintiffs contend that Kevin McCabe, the second objector to 
the settlement proposal, lacks standing to raise an objection. 
And indeed, McCabe's brief in support of his objection 
suggests that he is not a member of the class: he states that the 
calls he received from defendants were made and received 
outside of the class period (from August 2011 to August 
2012). In addition, any claim McCabe might assert in this 
case would be barred by the doctrine of claim preclusion 
because he already sued defendants in the Eastern District of 

1 The Court notes that if, as is likely, Taylor has no such 
documentation, that would mean he is not a class member, which 
would bring into question his standing to object to the settlement.

New York for the same alleged TCPA violation in a case that 
reached final judgment. McCabe does not deny that his claims 
in that case against VOMT and Berkley were dismissed [*17]  
or that the district court entered judgment in his favor against 
CCL in the amount of $2,500. He contends, however, that the 
doctrine of claim preclusion does not bar his claims in this 
case because his claim in the New York case concerned only 
one of the allegedly improper phone calls he received from 
defendants. The doctrine of claim preclusion, however, 
requires a plaintiff to bring all of his claims arising out of the 
same transaction and bars additional suits against the same 
defendants if "the same facts were essential to maintain both 
actions." Evans ex rel. Evans v. Lederle Labs., 167 F.3d 1106, 
1113 (7th Cir. 1999). Apart from the dates of the alleged 
phone calls, the facts underlying McCabe's claim in the 
previous case and he claims in this case—including all 
essential facts—are identical. McCabe may not bring 
multiple, nearly identical actions against defendants merely 
because he received multiple individual calls. "Claim splitting 
is not a way around res judicata." Chicago Title Land Trust 
Co. v. Potash Corp. of Saskatchewan Sales, 664 F.3d 1075, 
1081 (7th Cir. 2011). Thus because McCabe is not a member 
of the class or has no live claims against defendants that could 
be released by the settlement agreement, he lacks standing to 
object.

Nevertheless, to ensure the interests of the class are protected, 
the Court will consider McCabe's objections [*18]  despite his 
lack of standing. McCabe argues that the portion of the 
settlement agreement concerning class members' release of 
claims against defendants is too broad because it does not 
expressly contain a date restriction. The Court disagrees with 
McCabe's reading of the settlement agreement. The definition 
of "released claims" under the agreement is confined to those 
claims arising out of the "alleged calls," meaning the calls that 
are the subject of plaintiffs' complaint in this case, and the 
allegations in plaintiffs' complaint are limited to calls placed 
between August 2011 and August 2012 (the class period). 
McCabe is therefore mistaken that individuals who received 
calls outside the class period are at risk of having their claims 
released by virtue of the settlement agreement.

McCabe also objects to the agreement's proposed cy pres 
award. He argues that plaintiffs have not demonstrated that it 
would be infeasible to award the designated cy pres funds to 
the class. Because the agreement does not specify the amount 
of the potential cy pres award or the specific awardee, he 
contends that the agreement and the notice to the class may be 
providing inadequate information about an award [*19]  that 
may turn out to be the "bulk of the total payout." Dkt. 545 at 
10. The contention that a cy pres award is likely to involve a 
significant sum borders on the frivolous. This is a case in 
which, to receive payment, class members had to submit 
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claim forms providing contact information. In short, they have 
already provided a concrete expression of their interest in 
receiving payment. And as previously discussed, the amount 
each class member will receive is significant—likely several 
hundred dollars at the low end. Under the settlement 
agreement, if any class members with approved claims fail to 
cash their initial checks, the funds left over will be 
redistributed to those with approved claims in a second round 
of payments. It is only after this second round of payments 
that unclaimed funds would go toward a cy pres award. For a 
cy pres award to be substantial, therefore, numerous 
individuals who already went to the trouble of filling out 
claim forms would have to fail to cash the checks they receive 
not once, but twice. It is overwhelmingly likely that any 
unclaimed funds designated for cy pres disposition will be so 
small that the cost of distributing those funds through the 
mail [*20]  would far exceed the amount of the funds. 
Nevertheless, although it is unlikely that the cy pres payout 
would be substantial, the Court will guard against this 
extremely remote possibility by modifying the agreement to 
make the size of the cy pres award and the identity of the 
recipient subject to this Court's approval.

Conclusion

For the reasons stated above, the Court grants plaintiffs' 
motion [dkt. no. 571] for final approval of the proposed 
settlement agreement, subject to the following modification to 
section 2.2(f) of the agreement: a sentence shall be added to 
the end of section 2.2(f) stating "No funds shall be distributed 
to a cy pres recipient without prior approval of the Court."

/s/ Matthew F. Kennelly

MATTHEW F. KENNELLY

United States District Judge

Date: March 2, 2017

End of Document
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Opinion

MEMORANDUM OPINION AND ORDER

Plaintiff G.M. Sign, Inc. ("GM Sign") filed suit against 

Defendant Finish Thompson, Inc. ("Finish") under the 
Telephone Consumer Protection Act ("TCPA"), 47 U.S.C. § 
227. The TCPA prohibits the use of any telephone facsimile 
machine, computer or other device to send an unsolicited 
advertisement to a telephone facsimile machine. 47 U.S.C.A. 
§ 227 (b)(1)(C). GM Sign alleges that Finish hired a fax 
broadcaster to send out its advertisements via fax. GM Sign 
filed a motion and then a first amended motion to certify a 
class pursuant to Fed.R.Civ.P. 23(b)(3) and this Court denied 
the motion without prejudice finding that GM Sign had no 
realistic means of identifying  [*2] potential class members 
because it had no record of the intended fax recipients. (Dkt. 
42.) GM Sign then filed a Second Amended Motion for Class 
Certification, this time submitting backup fax logs it argues 
can be used to identify potential class members. In addition, it 
filed a Motion for Leave to Disclose a Rule 26(a)(2) expert, 
Doctor Robert Biggerstaff ("Biggerstaff"), who provided a 
report supporting GM Sign's Second Amended Motion for 
Class Certification. For the reasons stated below, both 
Motions are granted.

BACKGROUND

Finish contracted with Maxileads, a company that creates 
advertisements and then distributes them via mass faxes or 
"blast faxes." Maxileads sent over 13,000 faxes of a Finish 
advertisement for a system that recycles solvent for ten cents 
per gallon in exchange for $ 288 in fees. Finish did not supply 
fax numbers to Maxileads but rather Maxileads compiled a 
list of numbers to which it sent the advertisement from 
anonymous third-party lists. Finish never reviewed the list of 
fax numbers and neither Maxileads nor Finish requested or 
received permission to send the faxes from the recipients.

GM Sign asserts that Maxileads sent 13,626 fax transmissions 
of the Finish  [*3] advertisement on October 6-7, 2005 and 
that 10,859 of those transmissions were successful. It bases 
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this information on a back-up disk it received from Maxileads 
employee Joel Abraham on January 8, 2009 containing what 
Biggerstaff found to be fax transmission logs. Specifically, 
the disks contain archived transmission log files titled Fax-1-
Solvent1, Faxl-Solvent2, Fax2-Solventl and Fax2-Solvent2, 
one of which contains the Finish advertisement and each of 
which contain a list of fax numbers and information as to 
whether the fax was successful.

MOTION FOR LEAVE TO DISCLOSE RULE 26(A)(2) 
EXPERT

As an initial matter, GM Sign moves for leave to disclose a 
Rule 26(a)(2) expert, Biggerstaff, who has submitted a report 
in support of its Second Amended Motion for Class 
Certification. On January 8, 2009, GM Sign received a back-
up disk allegedly containing fax numbers to which Maxileads 
sent Finish's advertisement from Joel Abraham, an employee 
of Maxileads. In response, it hired Biggerstaff to review the 
disk and report as to its contents. GM Sign represents and this 
Court accepts that it had no need to hire an expert before it 
received the back-up disk. In addition, as this Court found in 
its  [*4] order granting Finish's motion to file a third-party 
complaint, despite the parties' diligence, Caroline and Joel 
Abraham and their fax-blasting companies were very difficult 
to locate, thus accounting for the delay in finding the back-up 
disk. As such, GM Sign's Motion for Leave to Disclose is 
granted, and this Court will consider Biggerstaff's report in 
reviewing the Second Amended Motion for Class 
Certification.

STANDARD OF REVIEW

The decision to certify a class action rests within the 
discretion of the district court. See Mira v. Nuclear 
Measurements Corp., 107 F.3d 466, 471 (7th Cir. 1997). 
"[T]he party seeking class certification assumes the burden of 
demonstrating that certification is appropriate." Retired 
Chicago Police Ass'n v. City of Chicago, 7 F.3d 584, 596 (7th 
Cir. 1993). A party may pursue its claim on behalf of a class 
only if it can establish that the four threshold requirements of 
Federal Rule of Civil Procedure 23 are met: "(1) the class is 
so numerous that joinder of all members is impracticable 
[numerosity]; (2) there are questions of law or fact common to 
the class [commonality]; (3) the claims or defenses of the 
representative parties are typical of the claims  [*5] or 
defenses of the class [typicality]; and (4) the representative 
parties will fairly and adequately protect the interests of the 
class [adequacy]." Fed.R.Civ.P. 23(a). If the party meets this 
initial burden, it must also show that the requirements for one 
of the subsections of Rule 23(b) are met. See Oshana v. Coca-

Cola Co., 472 F.3d 506, 513 (7th Cir. 2006). Here, GM Sign 
seeks to certify a class under Rule 23(b)(3), which permits a 
class to seek money damages. Therefore GM Sign must show 
that "questions of law or fact common to the members of the 
class predominate over any questions affecting only 
individual members [predominance], and that a class action is 
superior to other available methods for fair and efficient 
adjudication of the controversy [superiority]." Fed.R.Civ.P. 
23(b)(3). In addition to the Rule 23 requirements, the party 
seeking class certification must provide a workable class 
definition by showing that the members of the class are 
identifiable. See Oshana, 472 F.3d at 513.

DISCUSSION

GM Sign claims that it received Finish's advertisement 
unsolicited via fax in violation of the TCPA. The TCPA 
prohibits the use of "any telephone facsimile machine, 
computer, or other  [*6] device to send, to a telephone 
facsimile machine, an unsolicited advertisement, unless . . . 
the unsolicited advertisement is from a sender with an 
established business relationship with the recipient" or "the 
sender obtained the number of the telephone facsimile 
machine through . . . the voluntary communication of such 
number, within the context of such established business 
relationship, from the recipient of the unsolicited 
advertisement, or a directory, advertisement, or site on the 
Internet to which the recipient voluntarily agreed to make 
available its facsimile number for public distribution." 47 
U.S.C. § 227(b)(1)(C). It provides for $ 500 of statutory 
damages for each violation. 47 U.S.C. § 227(b)(3)(B). GM 
Sign proposes a class comprised of "All persons who, on or 
about October 6-7, 2005, were sent faxes in the form attached 
as Exhibit 1 [a Finish Thompson advertisement] on behalf of 
defendant Finish Thompson promoting its goods and services 
for sale."

Applicable Law

Finish argues that this Court has jurisdiction based on 
diversity of citizenship and that therefore Illinois choice of 
law provisions apply and that those provisions counsel that 
New York state law applies to this  [*7] case. As such, it 
argues, this Court cannot certify a class because New York 
Civil Practice Law Rule 901(b) precludes certification of a 
class for recovery of statutory damages unless the statute at 
issue specifically authorizes class action recovery. See 
McKinney's CPLR § 901(b) ("unless a statute creating or 
imposing a penalty, or a minimum measure of recovery 
specifically authorizes the recovery thereof in a class action, 
an action to recover a penalty, or minimum measure of 
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recovery created or imposed by statute cannot be maintained 
as a class action").

First, this Court has jurisdiction over this action not only 
because the parties are diverse but also because GM Sign's 
TCPA claim arises under federal law. See Brill v. 
Countrywide Home Loans, Inc., 427 F.3d 446, 451 (7th Cir. 
2005) (removal of TCPA case authorized under § 1441 
because the claim arises under federal law). Regardless of the 
bases for this Court's jurisdiction, federal procedural rules 
govern cases once they are removed to federal court. See 
Alonzi v. Budget Const. Co., 55 F.3d 331, 333 (7th Cir. 1995) 
("once a case is removed from state to federal court, federal 
procedure governs") citing Fed.R.Civ.P. 81(c) ("[the 
 [*8] Federal Rules of Civil Procedure] apply to a civil action 
after it is removed from a state court"). Thus, the Federal 
Rules of Civil Procedure apply and this Court decides GM 
Sign's motion under Federal Rule of Civil Procedure 23, 
which governs class certification, rather than New York Civil 
Practice Rule 901.

Rule 23(a) Requirements

Numerosity

Numerosity requires that a class be so large that joinder of all 
members is impracticable. Fed.R.Civ.P. 23(a)(1). A class of 
forty is generally sufficient to satisfy this requirement. See 
Swanson v. Am. Consumer Indus., Inc., 415 F.2d 1326, 1333 
n. 9 (7th Cir. 1969). Finish argues that GM Sign fails to meet 
this requirement because the evidence it presents in order to 
substantiate its claim that 13,626 faxes were sent and 10,859 
were successfully delivered is insufficient.

In its previous decision this Court denied class certification 
because GM Sign provided literally no evidence regarding the 
recipients of the fax and therefore the number and identity of 
class members could not be identified. GM Sign filed 
evidence of the membership of the class with its Second 
Amended Motion for Class Certification. Specifically, GM 
Sign submitted fax logs from  [*9] a backup disk it received 
from Joel Abraham purportedly showing the fax numbers to 
which Maxileads sent the Finish advertisement. The logs also 
note where the faxes failed. In addition, they submit the report 
of Biggerstaff, who reviewed the fax directories on the 
backup disk. In his report, Biggerstaff concluded that the two 
directories that GM Sign argues provides a basis for their 
class are consistent with backup archives created by HylaFAX 
software, a program used in fax broadcasting. Biggerstaff also 
found that the archives contained the word "solvent" in their 
title and one that contained the Finish advertisement at issue. 
The contents of these archives, according to Biggerstaff, 

include 10,859 error-free faxes involving a total of 10,840 
unique fax numbers.

Finish argues that the list of numbers reviewed by Biggerstaff 
is not sufficient identification of individuals or entities that 
have a claim under the TCPA. It argues that the list lacks 
foundation and that it identifies only numbers - not actual 
entities. Plaintiffs are not required to specify the exact number 
of persons in the class in order to establish numerosity. See 
Marcial v. Coronet Ins. Co., 880 F.2d 954, 957 (7th Cir. 
1989)  [*10] citing Vergara v. Hampton, 581 F.2d 1281, 1284 
(7th Cir. 1978). They may not, however, rely solely on 
conclusory allegations as to the size of the class. See Id. citing 
Valentino v. Howlett, 528 F.2d 975, 978 (7th Cir. 1976). 
Here, GM Sign does not rely on pure speculation but rather 
submits fax backup logs that have been examined by an 
expert. Although these fax logs may not provide the exact 
number of class members, they are sufficient to establish that 
thousands of individuals received the fax and thus to establish 
numerosity. See Hinman v. M & M Rental Ctr., 545 
F.Supp.2d 802, 806 (N.D.Ill. 2008) (sufficient that plaintiffs 
submitted evidence that thousands of faxes were sent on 
defendant's behalf); G.M. Sign v. Franklin Bank, No. 06 C 
949, 2008 U.S. Dist. LEXIS 79827, 2008 WL 3889950, at * 3 
(N.D.Ill. August 20, 2008) (fax transmission logs sufficient to 
establish numerosity) compare Saf-T-Gard Int'l, Inc. v. 
Wagener Equities, Inc., 251 F.R.D. 312, 315 (N.D.Ill. 2008) 
(no certification where no list of numbers from which to 
identify a set of class members).

Similarly GM Sign need not establish the exact identity of the 
class members. See Hinman, 545 F.Supp.2d at 806 ("plaintiffs 
are not required to allege  [*11] the exact number or identity 
of class members"); Franklin Bank, 2008 U.S. Dist. LEXIS 
79827, 2008 WL 3889950 at * 3 ("though the [fax] logs do 
not definitively establish the identities of the recipients 
without further investigation on the part of class counsel, they 
provide enough information to enable counsel to locate 
them"). Although GM Sign submits only fax numbers, not the 
names and addresses of actual entities that received the faxes, 
numerosity remains satisfied. GM Sign may use the log and 
fax numbers to "work backwards" to locate and identify the 
exact entities to whom the fax was sent.

Commonality

Next, this Court must determine whether all class members 
share a common question of law or fact. See Fed.R.Civ.P. 
23(a)(2). "A common nucleus of operative fact is usually 
enough to satisfy the commonality requirement." Keele v. 
Wexler, 149 F.3d 589, 594 (7th Cir. 1998). Such common 
nuclei are generally present where "defendants have engaged 
in standardized conduct towards members of the proposed 
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class." Id. citing Chandler v. SW Jeep-Eagle, Inc., 162 F.R.D. 
302, 308 (N.D.Ill. 1995). Here, Finish allegedly engaged in a 
standardized course of conduct toward the plaintiff class. 
They paid Maxileads to fax advertisements  [*12] without 
seeking prior permission to a large anonymous list of numbers 
that they did not review. As such, the class members claims 
all arise from the same factual circumstances and under the 
same statute and involve common legal issues such as those 
suggested by GM Sign: 1) whether Defendant violated the 
TCPA by faxing advertisements without first obtaining 
express invitation or permission to do so; 2) whether Plaintiff 
and other class members are entitled to statutory damages; 
and 3) whether Defendants acts were "willful" or "knowing" 
under the TCPA and, if so, whether Plaintiff and other class 
members are entitled to trebled damages. See Hinman, 545 
F.Supp.2d at 806-07 (finding commonality in TCPA case); 
Franklin Bank, 2008 U.S. Dist. LEXIS 79827, 2008 WL 
3889950 at * 3 (same); see also Keele, 149 F.3d at 594 
(mailing allegedly illegal form letters is standardized 
conduct).

Finish argues that commonality cannot be met with regard to 
TCPA claims because of the issue of consent. Specifically, 
they argue that because no TCPA violation occurred if a fax 
was sent to an individual who consented to receive it, the 
Court will have to engage in an individualized inquiry as to 
whether each class member consented to receive  [*13] the 
fax. Factual variations amongst class members' claims, 
however, do not necessarily defeat class certification as long 
as the representatives claims are based on the same course of 
conduct and legal theory as the class as a whole. See De La 
Fuente v. Stokely-Van Camp, Inc., 713 F.2d 225, 232 (7th 
Cir. 1983). Notably here the faxes were sent to anonymous 
third party fax lists procured by Maxileads which Finish did 
not review. In addition, Maxileads never sought nor received 
permission to send the faxes from the recipients on the list. 
Finish cannot defeat class certification by asserting the vague 
possibility that some of the individuals on the anonymous lists 
may have perchance consented to receiving the fax. See 
Hinman, 545 F.Supp.2d at 807 ("the possibility that some of 
the individuals on the list may separately have consented to 
the transmissions at issue is an insufficient basis for denying 
certification"); Saf-T-Guard, 251 F.R.D. at 315 (mass faxing 
"reflects precisely the type of 'organized program' that lends 
itself to a common adjudication of the consent issue"). As 
such, commonality is satisfied. CE Design v. Beaty Const., 
Inc., No. 07 C 3340, 2009 U.S. Dist. LEXIS 5842, 2009 WL 
192481, at *5 (N.D.Ill. January 26, 2009)  [*14] (finding 
commonality under the TCPA); Sadowski v. Med1 Online, 
LLC, No. 07 C 2973, 2008 U.S. Dist. LEXIS 41766, 2008 WL 
2224892 at *3 (N.D.Ill. May 27, 2008) (same).

Typicality

The typicality inquiry is closely related to the commonality 
inquiry. See Keele, 149 F.3d at 595. "A named plaintiff's 
claim is typical if 'it arises from the same event or practice or 
course of conduct that gives rise to the claims of other class 
members and his or her claims are based on the same legal 
theory.'" De laFuente, 713 F.2d at 232. As is true in the 
commonality analysis, "factual differences may be excused as 
long as the named representative's claims are based on the 
same course of conduct as the class as a whole and the same 
legal theory." Id.

As discussed above with reference to commonality, GM 
Sign's claim arises from the same course of conduct as those 
of the other class members - Finish's October 2006 "fax-blast" 
advertisement. It also relies on the same legal theory, that is, 
that Finish and Maxileads sent the faxes unsolicited in 
violation of the TCPA. Finish again argues that GM Sign 
cannot establish typicality because the many of the fax 
recipients may have consented to receive the fax. Typicality, 
however, "should be  [*15] determined with reference to [the 
defendant's] actions, not with respect to particularized 
defenses it might have against certain class members." 
Wagner v. NutraSweet Co., 95 F.3d 527, 534 (7th Cir. 1996); 
see also Sadowski, 2008 U.S. Dist. LEXIS 41766, 2008 WL 
2224892, at *3 ("the fact that Defendant may be able to argue 
later that it has an established business relationship with some 
class members does not prevent a finding of typicality at this 
stage of proceedings"). Here Finish's actions were the same 
toward GM Sign and all other class members and typicality is 
satisfied. See, e.g., CE Design, 2009 U.S. Dist. LEXIS 5842, 
2009 WL 192481, at *5 (typicality met in TCPA claim 
because same conduct led to the claims and all claims were 
based upon the same legal theory); see also Keele, 149 F.3d 
at 595 (typicality met where defendants send form letters 
seeking a collection fee to all class plaintiffs).

Adequacy of Representation

The last requirement of Rule 23(a) is that the named plaintiffs 
fairly and adequately protect the interests of the class. 
Fed.R.Civ.P. 23(a)(4). This adequacy requirement has two 
components: (1) the plaintiff's attorney must be qualified, 
experienced and generally able to conduct the litigation; and 
(2) the class representative  [*16] must not have claims 
antagonistic to or conflicting with those of other class 
members. Rosario v. Livaditis, 963 F.2d 1013, 1018 (7th Cir. 
1992).

Finish agrees that GM Sign's counsel is qualified to represent 
the class. It argues that GM Sign may have interests 
antagonistic to the class by virtue of the fact that they did not 
sue the actual broadcaster of the faxes at issue and have 
opposed Finish's motion to file a third party complaint against 
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the broadcaster. This issue is moot, however, because this 
Court granted Finish's motion to file a third party complaint in 
its order dated March 18, 2009. (Dkt. 59.) Finish does not 
argue that GM Sign exhibits any other interest antagonistic to 
those of the class nor does this Court see any such interest. As 
such, the adequacy requirement is met. GM Sign meets all the 
requirements of FRCP 23(a) and therefore this Court moves 
forward to address the applicable requirements under FRCP 
23(b).

Rule 23(b)(3) Requirements

GM Sign seeks to certify a class under Federal Rule of Civil 
Procedure 23(b)(3). Therefore in addition to the requirements 
under Rule 23(a) it must show "that the questions of law or 
fact common to class members predominate over any 
 [*17] questions affecting only individual members, and that a 
class action is superior to other available methods for fairly 
and efficiently adjudicating the controversy." Fed.R.Civ.P. 
23(b)(3); see also Payton v. County of Kane, 308 F.3d 673, 
680 (7th Cir. 2002) (plaintiff must satisfy at least one of the 
categories under Rule 23(b)).

The predominance requirement is similar to the commonality 
requirement although more demanding. See Amchem Prods, 
Inc. v. Windsor, 521 U.S. 591, 623, 117 S. Ct. 2231, 138 L. 
Ed. 2d 689 (1997). It tests whether a proposed class is 
"sufficiently cohesive" to warrant adjudication as a class. See 
Id. Here, again, identical faxes were sent en masse to persons 
whose numbers were pulled from anonymous lists. All the 
claims "fall within the purview of the same federal statute and 
arise from the alleged conduct of one defendant acting over a 
very short period of time." CE Design, 2009 U.S. Dist. LEXIS 
5842, 2009 WL 192481, at *9. As such, common issues such 
as how the list was generated and whether Finish's actions 
violated the TCPA predominate. See, e.g., Id. (predominance 
satisfied under similar circumstances); Hinman, 545 
F.Supp.2d at 807 (same); Sadowski, 2008 U.S. Dist. LEXIS 
41766, 2008 WL 2224892 (same).

Finish's argument here is similar to its argument 
 [*18] against commonality. That is, it argues that the 
dominant issue is whether individuals consented to receive the 
fax - and individual issue to be decided separately for each 
class member. There is no evidence in the record at this point, 
however, to indicate that individual issues of consent will 
subsume common issues. Indeed, the argument that consent 
issues will arise remains hypothetical. The evidence in the 
record shows only that the fax was sent to numbers on a third-
party list. Finish did not review the list and Maxileads did not 
seek consent from the persons on the list. As such, 
predominance is satisfied. See Sadowski, 2008 U.S. Dist. 

LEXIS 41766, 2008 WL 2224892, at *4 ("while eventually we 
may have to investigate whether each claimant had an 
established business relationship with the defendant, there is 
currently no evidence before us that 'resolution of individual 
issues will consume more time or resources than the 
resolution of common issues'") quoting Hinman, 545 F.Supp. 
at 807.

Under Fed.R.Civ.P. 23(b)(3), GM Sign must also show that a 
class action is a superior method of adjudicating the claims at 
issue. See Burns v. First Am. Bank, No. 04 C 7682, 2006 U.S. 
Dist. LEXIS 92159, 2006 WL 3754820, at * 10 (N.D.Ill. 
December 19, 2006)  [*19] citing Fed.R.Civ.P. 23(b)(3). Here 
there are a large number of potential class members each with 
the same claim under the same statute and each potentially 
entitled to a relatively small recovery. Deciding each claim 
separately would be an extremely inefficient use of both 
judicial and party resources and because of the small 
individual recovery, many Plaintiffs would not even bring 
their claims. See Hinman, 545 F.Supp.2d at 807. This 
situation makes GM Sign's claims ideal for resolution as a 
class action. See Murray v. GMAC Mortgage Corp., 434 F.3d 
948, 953 (7th Cir. 2006) ("Rule 23(b)(3) was designed for 
situations . . . in which the potential recovery is too slight to 
support individual suits, but injury is substantial in the 
aggregate") citing Mace v. Van Ru Credit Corp., 109 F.3d 
338, 344 (7th Cir. 1997). As such, this court finds that the 
resolution of these issues on a class-wide basis is superior to 
allowing repetitive individual suits. See, e.g., CE Design, 
2009 U.S. Dist. LEXIS 5842, 2009 WL 192481, at * 10 (class 
action superior in that it aggregates small recoveries); 
Hinman, 545 F.Supp.2d at 807 (resolution of TCPA case as 
class action superior and "an  [*20] efficient use of both 
judicial and party resources"); Franklin Bank, 2008 U.S. Dist. 
LEXIS 79827, 2008 WL 3889950, at * 6 (class action superior 
in part due to consistency of decision and efficiency). 
Therefore GM Sign meets the requirements for class 
certification under Rule 23.

Suggested Class Definition

In addition to requirements of Rule 23, the party seeking class 
certification must provide a workable class definition by 
showing that the members of the class are identifiable. See 
Oshana, 472 F.3d at 513. Although the Seventh Circuit has 
not addressed the issue in the TCPA context, courts within 
this district agree that reference to objective criteria and 
reference to the defendant's conduct can provide the basis for 
identifying members of the class. See Saf-T-Gard, 251 F.R.D. 
at 315 (N.D. Ill. 2008); Hinman, 545 F.Supp.2d at 805-06 
(N.D. Ill. 2008); see also Burns, 2006 U.S. Dist. LEXIS 
92159, 2006 WL 3754820, at *3 ("a sufficient class definition 
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is 'precise, objective and presently ascertainable'") citing 
Rozema v. Marshfield Clinic, 174 F.R.D. 425, 431 (W.D.Wis. 
1997).

GM Sign proposes the following class definition: "All persons 
who, on or about October 6-7, 2005, were sent faxes in the 
form attached as Exhibit 1 [the Finish advertisement] 
 [*21] on behalf of defendant Finish Thompson promoting its 
goods or services for sale." In its previous decision, this Court 
found that because GM Sign did not submit any evidence as 
to the intended fax recipients, class certification was 
inappropriate because there was no realistic means of 
identifying potential class members. As discussed above, GM 
Sign remedied this discrepancy by submitting backup fax 
logs. As such, this class is ascertainable - the class members 
can be identified by referencing the fax logs.

Finish argues that the class definition is still lacking because it 
does not incorporate a requirement that class members did not 
consent to receiving the facts. The class definition, however, 
need not contain any reference to consent. Lack of consent 
need not be included in the class definition simply because it 
is incorporated into the statute under which the claim arises. 
See Sadowski, 2008 U.S. Dist. LEXIS 41766, 2008 WL 
2224892, at *2 ("there is no requirement in Rule 23 that 
Plaintiff's class must be defined in terms of the statute 
allegedly violated") citing Fed.R.Civ.P. 23(a), (b). 
Regardless, there is no evidence in the record that any 
recipient of the fax consented. Rather, Maxileads simply drew 
the  [*22] fax numbers from a third party list. Furthermore, 
delving into issues of consent in ascertaining class 
membership, as would be required by inserting a requirement 
that class plaintiffs did not consent to receive Finish's faxed 
advertisement, would amount to impermissibly deciding the 
merits of the case at class certification. See Id. ("defining a 
class in terms of the elements of a statute would be 'equivalent 
to deciding the merits of class members' claims,' and thus 
impermissible") quoting Foreman v. PRA III, LLC, No. 05 C 
3372, 2007 U.S. Dist. LEXIS 15640, 2007 WL 704478, at *6 
(N.D.Ill. March 5, 2007); see also CE Design, 2009 U.S. Dist. 
LEXIS 5842, 2009 WL 192481, at * 1 (certifying a class with 
no reference to consent). That is, a determination of class 
membership would amount to a determination of the merits of 
the case. As such, this Court accepts GM Sign's proposed 
class definition.

Notice

Lastly GM Sign argues that no practicable means of providing 
notice to class members exists. The difficulties in notifying 
class members is relevant to a determination of the 
manageability of a class action. See Burns, 2006 U.S. Dist. 

LEXIS 92159, 2006 WL 3754820 at * 11 citing Simer v. Rios, 
661 F.2d 655, 677-78 (7th Cir. 1981). Here, however, as 
discussed above, GM Sign can  [*23] use the fax numbers on 
the transmission logs to determine the identity and contact 
information of its class members and could use this 
information to provide notice.

For the reasons stated above, GM Sign's Motion for Leave to 
Disclose a Rule 26(a)(2) Expert and its Second Amended 
Motion for Class Certification are granted. So ordered.

Virginia M. Kendall, United States District Judge

Northern District of Illinois

Date: August 20, 2009

End of Document
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DAVID GOLDSMITH, et al., on behalf of themselves and all 
persons similarly situated, Plaintiff, v. TECHNOLOGY 
SOLUTIONS CO., et al, Defendant.

Core Terms

settlement, class member, proposed settlement, plaintiffs', 
class period, expenses, awards, stock, negotiations, class 
action, damages, Notice, cases, inflation, district court, 
proposed plan, courts, risks, class representative, attorney's 
fees, settlement fund, artificial, Losses, allege fraud, market 
price, receivables, contingent, estimated, lawyers, parties

Case Summary

Procedural Posture
A fairness hearing was called to review a proposed settlement 
agreement in a securities law related class action suit by 
plaintiff individuals against defendants, corporation and 
others.

Overview
The parties sought approval of their proposed settlement 
agreement in plaintiffs' class action suit claiming violations of 
securities laws. Reviewing the record, the court approved the 
settlement, finding that it was fair, reasonable, and adequate. 
In so holding, the court noted that the potential difficulty in 
proving plaintiffs' case and establishing damages, combined 
with the length and expense of further litigation weighed in 
favor of approving the settlement. The court also held that the 
fact that there was no class member opposition to the 
settlement proposal supported a finding that the settlement 
was fair. The court then awarded attorney fees of one-third of 
the settlement fund, finding that the percentage method of 
calculating fee awards was accepted. Additionally, the court 
granted a special award to the named plaintiffs in the case for 

their representation of the class.

Outcome
The court approved the proposed settlement agreement, 
awarded attorney fees and additional compensation to the 
named plaintiffs.

LexisNexis® Headnotes

Civil Procedure > Special Proceedings > Class 
Actions > Compromise & Settlement

Workers' Compensation & SSDI > Administrative 
Proceedings > Settlements

Civil Procedure > Special Proceedings > Class 
Actions > General Overview

Civil Procedure > Settlements > General Overview

HN1[ ]  Class Actions, Compromise & Settlement

Federal courts look with great favor upon the voluntary 
resolution of litigation through settlement. In the class action 
context in particular, there is an overriding public interest in 
favor of settlement.

Civil Procedure > Special Proceedings > Class 
Actions > Compromise & Settlement

Civil Procedure > Special Proceedings > Class 
Actions > Judicial Discretion
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Civil Procedure > Settlements > Settlement 
Agreements > General Overview

Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion

HN2[ ]  Class Actions, Compromise & Settlement

The standard judicial approval of a settlement is that the court 
must find the settlement to be fair, reasonable, and adequate. 
A district court's finding that a settlement is fair, reasonable, 
and adequate will not be reversed unless there is a clear 
showing of abuse of discretion.

Civil Procedure > Special Proceedings > Class 
Actions > Compromise & Settlement

Civil Procedure > Special Proceedings > Class 
Actions > General Overview

Civil Procedure > Judicial Officers > Judges > General 
Overview

Civil Procedure > Settlements > Settlement 
Agreements > General Overview

HN3[ ]  Class Actions, Compromise & Settlement

District court review of a class action settlement proposal is a 
two-step process. The first step is a preliminary, pre-
notification hearing to determine whether the proposed 
settlement is within the range of possible approval. This 
hearing is not a fairness hearing; its purpose, rather, is to 
ascertain whether there is any reason to notify the class 
members of the proposed settlement and to proceed with a 
fairness hearing. If the district court finds a settlement 
proposal within the range of possible approval, it then 
proceeds to the second step in the review process, the fairness 
hearing. Class members are notified of the proposed 
settlement and of the fairness hearing at which they and all 
interested parties have an opportunity to be heard. The goal of 
the fairness hearing is to adduce all information necessary to 
enable the judge intelligently to rule on whether the proposed 
settlement is fair, reasonable, and adequate. On the basis of all 
information available to him, the trial judge must decide 
whether or not to approve the proposed settlement.

Civil Procedure > Special Proceedings > Class 
Actions > Compromise & Settlement

Civil Procedure > Special Proceedings > Class 
Actions > General Overview

Civil Procedure > Settlements > Settlement 
Agreements > General Overview

HN4[ ]  Class Actions, Compromise & Settlement

In determining whether to approve a proposed settlement in a 
class action, a court should consider the following factors: (1) 
the strength of the case for plaintiffs on the merits, balanced 
against the amount offered in settlement; (2) the defendants 
ability to pay; (3) the complexity, length and expense of trial 
(4) the amount of opposition to the settlement; (5) the 
presence of collusion in reaching a settlement; (6) the stage of 
the proceedings and the amount of discovery completed.

Civil Procedure > Settlements > Settlement 
Agreements > General Overview

HN5[ ]  Settlements, Settlement Agreements

A number of courts hold that it may be presumed that the 
agreement is fair and adequate where a proposed settlement is 
the product of arm's-length negotiations, sufficient discovery 
has been taken to allow the parties and the court to act 
intelligently, and counsel involved are competent and 
experienced.

Securities Law > ... > Securities Exchange Act of 1934 
Actions > Implied Private Rights of Action > Class 
Actions

Securities Law > ... > Securities Exchange Act of 1934 
Actions > Implied Private Rights of Action > Deceptive 
& Manipulative Devices

HN6[ ]  Implied Private Rights of Action, Class Actions

To succeed on a class action claim under rule 10b-5, 17 
C.F.R. § 240.10b-5, plaintiffs must establish that the 
defendants were responsible for an omission or a 
misstatement that was material, that the misstatement in fact 
caused damage to the class, and that the defendants acted with 
scienter.

Civil Procedure > Special Proceedings > Class 
Actions > General Overview
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Civil Procedure > Settlements > Settlement 
Agreements > General Overview

HN7[ ]  Special Proceedings, Class Actions

The fact that no class members object to a proposed 
settlement agreement is strong evidence that the settlement is 
fair, reasonable, and adequate and should be approved.

Civil Procedure > Settlements > Settlement 
Agreements > General Overview

HN8[ ]  Settlements, Settlement Agreements

The determination of a "reasonable" settlement is not 
susceptible of a mathematical equation yielding a particular 
sum. Rather, in any case there is a range of reasonableness 
with respect to a settlement.

Civil Procedure > Settlements > Settlement 
Agreements > General Overview

HN9[ ]  Settlements, Settlement Agreements

Courts approve settlements even where the benefits amount to 
only a small percentage of the potential recovery.

Securities 
Law > ... > Remedies > Damages > Compensatory 
Damages

Securities Law > Postoffering & Secondary 
Distributions > Scope of Provisions > Limitations on 
Remedies

Securities Law > Civil Liability 
Considerations > Remedies > General Overview

Securities Law > ... > Securities Exchange Act of 1934 
Actions > Implied Private Rights of Action > Deceptive 
& Manipulative Devices

HN10[ ]  Damages, Compensatory Damages

The out-of-pocket damage method is used in cases brought 
under § 10(b) of the Securities Exchange Act of 1934 and rule 
10b-5, 17 C.F.R. § 240.10b-5.

Civil Procedure > Remedies > Costs & Attorney 
Fees > General Overview

Civil Procedure > Settlements > General Overview

HN11[ ]  Remedies, Costs & Attorney Fees

Courts allow awards of attorney fees from the common fund 
created by a settlement, and the United States Court of 
Appeals for the Seventh Circuit endorses the percentage 
method in calculating an award of such fees.

Civil Procedure > Remedies > Costs & Attorney 
Fees > General Overview

HN12[ ]  Remedies, Costs & Attorney Fees

Where the percentage method is utilized in calculating an 
award of attorney fees, courts in the federal Northern District 
of Illinois commonly award attorney fees equal to 
approximately one-third or more of the recovery.

Civil Procedure > ... > Class Actions > Class 
Members > Named Members

Civil Procedure > Special Proceedings > Class 
Actions > General Overview

HN13[ ]  Class Members, Named Members

Courts favor the practice of specially rewarding named 
plaintiffs in class actions.

Counsel:  [*1]  For DAVID GOLDSMITH, on behalf of 
himself and all other similarly situated individuals, plaintiff: 
Michael Jerry Freed, Michael B. Hyman, Much, Shelist, 
Freed, Denenberg, Ament & Eiger, P.C., Chicago, IL. 
Michael David Craig, Richard S. Schiffrin, Schiffrin & Craig, 
Ltd., Buffalo Grove, IL. John Halebian, Timothy MacFall, 
Wechsler, Shirnick, Harwood, Halebian & Feffer LLP, New 
York, NY. Stephen P Hoffman, Pomerantz, Levy, Haudek, 
Block & Grossman, New York, NY. For JACOB 
GRIJNZSTEIN, plaintiff: Michael Jerry Freed, Much, Shelist, 
Freed, Denenberg, Ament & Eiger, P.C., Chicago, IL. 
Stephen P Hoffman, Pomerantz, Levy, Haudek, Block & 
Grossman, New York, NY.

For TECHNOLOGY SOLUTIONS COMPANY, JAMES F 
BEEDIE, JANET M KAPLAN, PAUL ALEXANDER 
FARMER, JOHN R PURCELL, WILLIAM R MUNS, 
ALVIN THOMAS, defendants: Gary Michael Elden, Marc S. 
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Lauerman, Irving C. Faber, Brooke A. Adams, Matthew 
O'Neill Sitzer, Brian Lee Pengra, Grippo & Elden, Chicago, 
IL. For WOODROW W. CHAMBERLAIN, defendant: 
Christopher James Murdoch, Burke, Weaver & Prell, 
Chicago, IL. Steven G. M. Stein, Robert Jay Harris, Stein, 
Ray & Conway, Chicago, IL. For GOLDMAN SACHS & 
CO, GOLDMAN SACHS INTERNATIONAL LIMITED, 
ROBERTSON,  [*2]  STEVENS & COMPANY, BEAR 
STERNS & CO., INC., FIRST BOSTON CORPORATION, 
THE, ALEX BROWN & SONS, INCORPORATED, 
DONALDSON, LUFKIN & JENRETTE SECURITIES 
CORPORATION, A. G. EDWARD & SONS, INC., 
KIDDER, PEABODY & CO., INC., SHEARSON LEHMAN 
BROTHERS INC, MORGAN STANLEY AND COMPANY, 
INC., HAMBRECHT & QUIST INCORPORATED, 
OPPENHEIMER & COMPANY, INC., PAINEWEBBER 
INCORPORATED, PRUDENTIAL SECURITIES, INC., 
DEAN WITTER REYNOLDS, INC., ADVEST INC, 
COWEN & COMPANY, DAIN BOSWORTH 
INCORPORATED, MCDONALD & COMPANY 
SECURITIES, INC., NEEDHAM & COMPANY, INC., 
PIPER, JAFFRAY & HOPWOOD INCORPORATED, 
RAUSCHER PIERCE REFSNES, INC., RAYMOND 
JAMES & ASSOCIATES, INC., SUTRO & CO., INC., 
TUCKER ANTHONY INCORPORATED, CHGO CORP, 
CROWELL WEEDON & CO, FURMAN SEIZ 
INCORPORATED, EDWARD D JONES & CO, 
LADENBURG, THALMANN & COMPANY, INC., C J 
LAWRENCE INC, RODMAN & RENSHAW, INC., SCOTT 
& STRINGFELLOW INVESTMENT CORP., SEIDLER 
AMDEC SECURITIES, INC., SOUNDVIEW FINANCIAL 
GROUP, INC., STIFEL, NICOLAUS & COMPANY INC, 
WEDBUSH MORGAN SECURITIES, NOMURA 
INTERNATIONAL PLC, PARIBAS LIMITED, SWISS 
BANK CORPORATION, defendants: Paula Enid Litt, Schopf 
& Weiss, Chicago, IL. Richard E Carlton, Michael Lacovara, 
Samuel W. Seymour, Sullivan [*3]  & Cromwell, New York, 
NY. For WILLIAM BLAIR & COMPANY, defendant: 
Frederick V. Lochbihler, David S. Barritt, Chapman & Cutler, 
Chicago, IL. Paula Enid Litt, Schopf & Weiss, Chicago, IL. 
Richard E Carlton, Michael Lacovara, Samuel W. Seymour, 
Sullivan & Cromwell, New York, NY. For BRUCE E 
LECHNER, defendant: Kenneth R. Gaines, Darren Brett 
Watts, Altheimer & Gray, Chicago, IL.  

Judges: RONALD A. GUZMAN, United States Magistrate 
Judge. HONORABLE BLANCHE M. MANNING, JUDGE, 
UNITED STATES DISTRICT COURT 

Opinion by: RONALD A. GUZMAN

Opinion

TO: HONORABLE BLANCHE M. MANNING, JUDGE

UNITED STATES DISTRICT COURT

REPORT AND RECOMMENDATION

of Magistrate Judge Ronald A. Guzman

INTRODUCTION

This case comes before us on the referral of the Honorable 
Blanche Manning to conduct a fairness hearing in regards to 
the proposed settlement of this class action lawsuit. At the 
hearing plaintiff's counsel characterized the case as an open 
market fraud case which came about as a result of an initial 
offering and a secondary offering of stock in the defendant's 
corporation for sale to the public. The "class period" runs 
from the date of the initial offering of September 20, 1991 to 
September [*4]  of 1992 when press releases first came out 
announcing the write offs of previously claimed income due 
by the defendant. It was this announcement, according to the 
plaintiff's case, that triggered a drop in the price of defendant's 
stock which in turn caused the losses of which plaintiffs 
complain. Plaintiffs allege that defendant misrepresented and 
overstated its revenues and the collectibility of its predicted 
revenues to the public. These misrepresentations in turn 
distorted and inflated the price of the defendant's stock which 
the plaintiff and other class members purchased. When the 
truth of the misstatements became known, the defendant's 
stock prices dropped significantly thereby causing damages to 
the class members.

The terms of the settlement are set forth in the Agreement of 
Settlement dated June 2, 1995 ("Settlement Agreement"), 
which has previously been filed and was preliminarily 
approved by the Court on June 14, 1995. 1 The parties have 
agreed to settle this securities fraud class action for $ 
4,600,000 in cash with interest thereon (the "Settlement"). 
Interest has been accruing on the entire $ 4.6 million since 
July 3, 1995. In their brief in support of the settlement [*5]  
plaintiff's counsel point out that the proposed Settlement was 
achieved as a result of intensive arm's-length bargaining by 
experienced counsel who fully understood the relative 
strengths and weaknesses of the claims and defenses asserted 

1 The "Former Individual Defendants" and the "Former Underwriter 
Defendants," as defined in the Settlement Agreement, are likewise 
included in this settlement and will be dismissed and released upon 
its approval. See accompanying Joint Affidavit, P 48.
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in this action. In agreeing to the terms of the Settlement 
Agreement, plaintiffs' counsel evaluated the risks of an 
unfavorable result inherent in complex litigation such as this, 
as well as the specific risks associated with this particular 
action. They also considered the expense and time that would 
have been necessary to prosecute this action through trial and 
the inevitable appeal. Confirming plaintiffs' view is the total 
lack of objections from class members who were notified of 
the terms of the Settlement Agreement pursuant to the notice 
approved by this Court. In addition no one opted out of the 
class. Likewise, as of August 18, 1995, no class members 
have objected to plaintiffs' proposed Plan of Distribution 
which was described in full in the Court-approved notice 
which was sent to Class members.

 [*6] DISCUSSION

With respect to settlement of class actions the Seventh 
Circuit's position is well known:

"It is axiomatic that the HN1[ ] federal courts look 
with great favor upon the voluntary resolution of 
litigation through settlement. U. S. v. McInnes, 556 F.2d 
436, 441 (9th Cir. 1977); Du Puy v. Director, Office of 
Workers' Compensation Programs, 519 F.2d 536, 541 
(7th Cir. 1975), cert. denied, 424 U.S. 965, 96 S. Ct. 
1459, 47 L. Ed. 2d 732 (1976). In the class action context 
in particular, "there is an overriding public interest in 
favor of settlement." Cotton v. Hinton, 559 F.2d 1326, 
1331 (5th Cir. 1977)."

 Armstrong v. Board of School Directors of the City of 
Milwaukee, 616 F.2d 305, 312 (7th Cir. 1980).

The court in Armstrong also discusses, however, the strong 
countervailing public policies that counsel against automatic 
judicial acceptance of such settlement agreements. Since most 
of the members of the class are not involved in the negotiation 
of a settlement and never have a direct voice in court, they are 
entirely dependant upon the class representatives, and 
particularly in the counsel for the class representatives to 
protect [*7]  their interests. There exists therefore the 
possibility that the class representatives may determine that 
what is best for them in terms of a settlement is not what is in 
the best interests of the class as a whole. There is also the 
possibility that the attorneys for the class may be lured by the 
promise of a substantial fee payable immediately if the case is 
settled and thereby lose sight of what is in the best interests of 
the class members in the long run. Finally, in many class 
action cases there is an issue or issues of broad public interest 
implicated. This of course is more likely to be present in civil 
rights actions where the outcome is likely to establish a 

foundation for broad economic or social policies. It is not 
however limited to civil rights cases, but exists to some extent 
in cases such as this one where there are broad issues of 
consumer rights necessarily involved. The beneficial effects 
of the vindication of such rights go far beyond the making 
whole of the individual class members. Such cases will 
necessarily have a deterrent and instructive impact upon the 
future actions of others who may be similarly situated. It is 
because of considerations such as this that [*8]  Rule 23(e) of 
the Federal Rules of Civil Procedure requires notice of a 
proposed settlement to all class members and judicial 
approval of all such settlements.

HN2[ ] The standard for such judicial approval is that the 
court must find the settlement to be fair, reasonable and 
adequate. A district court's finding that a settlement is fair, 
reasonable and adequate will not be reversed unless there is a 
clear showing of abuse of discretion. Armstrong, supra, at 
313. The Armstrong court goes on to describe the procedure 
the district court should use in reviewing proposed class 
action settlements.

HN3[ ] "District court review of a class action 
settlement proposal is a two-step process. The first step 
is a preliminary, pre-notification hearing to determine 
whether the proposed settlement is "within the range of 
possible approval." This hearing is not a fairness hearing; 
its purpose, rather, is to ascertain whether there is any 
reason to notify the class members of the proposed 
settlement and to proceed with a fairness hearing. 
Manual for Complex Litigation § 1.46, at 53-55 (West 
1977). If the district court finds a settlement proposal 
"within the range of possible approval," it [*9]  then 
proceeds to the second step in the review process, the 
fairness hearing. Class members are notified of the 
proposed settlement and of the fairness hearing at which 
they and all interested parties have an opportunity to be 
heard. The goal of the fairness hearing is to adduce all 
information necessary to enable the judge intelligently to 
rule on whether the proposed settlement is "fair, 
reasonable, and adequate." Manual for Complex 
Litigation at 57. On the basis of all information available 
to him, the trial judge must decide whether or not to 
approve the proposed settlement."

 Armstrong, supra, at 314.

HN4[ ] In determining whether to approve the proposed 
settlement the court should consider the following factors: (1) 
the strength of the case for plaintiffs on the merits, balanced 
against the amount offered in settlement; (2) the defendants 
ability to pay; (3) the complexity, length and expense of trial 
(4) the amount of opposition to the settlement; (5) the 
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presence of collusion in reaching a settlement; (6) the stage of 
the proceedings and the amount of discovery completed. 
Armstrong, supra, at 314; Manual for Complex Litigation at 
56; 3B Moore's Federal Practice [*10]  P 23.80(4) at 23-488 
(2d ed.) 2

EVALUATION OF THE PROPOSED SETTLEMENT

The Risks of Litigation

a. Liability

The risks in this case are very real. Plaintiffs would face 
substantial difficulties both in proving liability and in 
establishing damages. HN6[ ] To succeed on their claims 
under Rule 10b-5, plaintiffs would have to establish, inter 
alia, that the defendants were responsible for an omission or a 
misstatement that was material, that the misstatement in fact 
caused damage to the Class, and that the [*11]  defendants 
acted with scienter. See TSC Indus., Inc. v. Northway, Inc., 
426 U.S. 438, 449, 48 L. Ed. 2d 757, 96 S. Ct. 2126 (1976); 
Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 n.12, 47 L. 
Ed. 2d 668, 96 S. Ct. 1375 (1976).

While plaintiffs are reasonably confident as to the likelihood 
of their success, they recognize that establishing liability at 
trial would be very difficult, with the outcome by no means 
guaranteed. Many of the hurdles facing plaintiffs are 
discussed in the Joint Affidavit PP 51-52. Among them are: 
(1) the notoriously difficult requirement of proving that 
defendants acted with the requisite degree of scienter in 
issuing the alleged misstatements, see, e.g., In re Smithkline 
Beckman Corp. Sec. Litig., 751 F. Supp. 525, 529 (E.D. Pa. 
1990) (recognizing difficulty of establishing scienter); and (2) 
proving that TSC's published financial statements and releases 
were materially misleading in not stating that TSC began 
projects without a written contract when it was allegedly 
known to the public that this was a common practice in the 
industry.

In this regard the plaintiff was also forced to take into account 
related litigations. One such case involved [*12]  a suit by 

2 HN5[ ] A number of courts have held that it may be presumed 
that the agreement is fair and adequate where, as here, a proposed 
settlement is the product of arm's-length negotiations, sufficient 
discovery has been taken to allow the parties and the court to act 
intelligently, and counsel involved are competent and experienced. 
See Susquehanna, 84 F.R.D. 316, 321; Boggess v. Hogan, 410 F. 
Supp. 433, 438 (N.D. Ill. 1975); Krasner v. Dreyfus Corp., 90 F.R.D. 
665, 667 (S.D.N.Y. 1981).

TSC, defendant herein, against Northrup claiming some ten 
million dollars in receivables due from Northrup. This lawsuit 
is related and impacts on the case at bar because one of 
plaintiff's main contentions in this case is that TSC ought not 
to have claimed receivables from Northrup based upon mere 
oral agreements with Northrup. A successful lawsuit against 
Northrup for these very same receivables based upon oral 
agreements would certainly tend to establish that not only was 
there no intentional misrepresentation in claiming these 
receivables, but defendant was actually fully justified in 
claiming such receivables in the first place. In addition there 
was a case pending in which Woodrow Chamberlain sued 
Northwest Airlines. (Chamberlain v. Northwest Airlines, Inc., 
No. 93 C 1576 (N.D. Ill. May 2, 1995) (J. Zagel). In order to 
award plaintiff damages in that case, the trier of fact had to 
conclude that TSC's claim against Northwest Airlines was a 
valid, legally enforceable, claim. In fact, this actually 
occurred just after the conclusion of the settlement 
negotiations. So plaintiff had a number of difficulties in 
proving its case which had to be weighed in determining 
settlement [*13]  value.

b. Damages

While Class Plaintiffs believe that they could establish 
causation and damages, they would have to prove, through the 
inevitable battle of experts, precisely what the market price of 
TSC stock would have been but for the alleged fraud on each 
day of the Class Period. See, e.g., In re Letterman Bros. 
Energy Sec. Litig., 799 F.2d 967, 972 (5th Cir. 1986), cert. 
denied, 480 U.S. 918, 107 S. Ct. 1373, 94 L. Ed. 2d 689 
(1987); Grossman v. Waste Management, Inc., 589 F. Supp. 
395, 401 (N.D. Ill. 1984); Sirota v. Solitron Devices, Inc., 673 
F.2d 566, 577-78 (2d Cir.), cert. denied, 459 U.S. 838, 74 L. 
Ed. 2d 80, 103 S. Ct. 86 (1982); Blackie v. Barrack, 524 F.2d 
891, 908 (9th Cir. 1975), cert. denied, 429 U.S. 816, 50 L. Ed. 
2d 75, 97 S. Ct. 57 (1976). In doing so, Class Plaintiffs would 
have to overcome defendants' arguments that: (1) some or all 
of the class' losses were caused not by defendants' conduct but 
instead by market factors or other reasons unrelated to the 
alleged fraud, such as the market's realization that TSC was 
losing its biggest customer, Northrup Corp.; (2) the market 
was aware of TSC's manner of doing business and 
recognizing revenue and, therefore,  [*14]  any misleading 
information from the Company regarding those practices did 
not inflate the market price of the stock, and; (3) if TSC had 
throughout the Class Period acknowledged that a portion of 
its revenue was attributable to work performed without a 
written contract but for which it expected to be paid, the 
market price would not have been impacted significantly. See 
Joint Aff. PP 51(b)-51(c). Accordingly, even if plaintiffs were 
to prevail in establishing liability, providing causation and the 
existence and amount of damages would remain problematic.
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The Complexity, Expense, and Likely Duration of Further 
Litigation

Continued prosecution of this action through trial and appeals 
against the vigorous, determined, and resourceful opposition 
of multiple defendants would entail enormous additional 
effort and expense with no promise of any greater recovery. 
Indeed, a trial would be lengthy and expensive, and the appeal 
process would delay any award substantially well beyond 
trial. The time value of money is another cost of continued 
litigation. Donovan, 778 F.2d 298, 309; Anderson, 755 F. 
Supp. 834, 844. As courts recognize, a dollar obtained in 
settlement today is [*15]  worth more than a dollar obtained 
after a trial and appeals years later. Id.

The Stage of the Proceedings and the Amount of Discovery 
Completed

This Settlement was not reached until almost the conclusion 
of fact discovery. During the pendency of the case, plaintiffs' 
counsel reviewed and analyzed over 500,000 pages of 
documents and numerous computer files produced by the 
defendants and third parties, took approximately twenty-five 
depositions of defendants, former employees of TSC and 
former customers of TSC, and interviewed numerous other 
potential witnesses. Plaintiffs' counsel also worked closely 
with accounting and damage experts in framing the claims 
and estimating the potential recovery. As a result, plaintiffs' 
counsel's endorsement of this settlement bears particularly 
significant weight since they are fully informed about the 
facts of this case, the defenses raised, and the risks of 
establishing liability and damages.

Additionally, plaintiffs' counsel have had many years of 
experience in litigating securities fraud class actions such as 
this (see the affidavits of counsel filed in connection with 
their fee petition), and in assessing the relative merits [*16]  
of each side's case. See Susquehanna, 84 F.R.D. at 321. In 
plaintiffs' counsel's opinion, balancing the risks and delays of 
continuing the litigation against the immediate substantial 
benefits to the Class weighs heavily in favor of the proposed 
settlement.

The Reaction of Class Members to the Proposed Settlement

The Notice mailed to the Class described terms of the 
settlement and the procedure by which class members could 
object to the Settlement. The deadline for serving objections 
was August 18, 1995. Not a single objection to the proposed 
Settlement has been received from any class member. Joint 

Affidavit, P 50. Such HN7[ ] a positive response to the 
Settlement by the Class is strong evidence that the settlement 
is fair, reasonable, and adequate and should be approved. See, 
e.g., Detroit v. Grinnell Corp., 495 F.2d 448, 462 (2d Cir. 
1974); Flinn v. FMC Corp., 528 F.2d 1169, 1174 (4th Cir. 
1975), cert. denied, 424 U.S. 967, 47 L. Ed. 2d 734, 96 S. Ct. 
1462 (1976). 3

 [*17] The Range of Reasonableness of the Settlement 
Amount

HN8[ ] The determination of a "reasonable" settlement is 
not susceptible of a mathematical equation yielding a 
particular sum. Rather, as Judge Friendly explained, "in any 
case there is a range of reasonableness with respect to a 
settlement . . . ." Newman v. Stein, 464 F.2d 689, 693 (2d 
Cir.), cert. denied, 409 U.S. 1039, 93 S. Ct. 521, 34 L. Ed. 2d 
488 (1972).

The proposed Settlement for more than $ 4.6 million 
represents a portion of the damages that could reasonably 
have been proven on behalf of the Class, and there is no 
reason to doubt the representations of all counsel that it is 
well within the "range of reasonableness" in light of the 
attendant risks of continued litigation. HN9[ ] Courts have 
approved settlements even though, unlike here, the benefits 
amounted to only a small percentage of the potential recovery. 
See, e.g., Detroit, 495 F.2d at 455 ("The fact that a proposed 
settlement may only amount to a fraction of the potential 
recovery does not, in and of itself, mean that the proposed 
settlement is grossly inadequate and should be disapproved."); 
4 Weinberger v. Kendrick, 698 F.2d 61, 65 (2d Cir. 1982), 
cert. denied, 464 U.S. 818,  [*18]  78 L. Ed. 2d 89, 104 S. Ct. 
77 (1983) (affirming approval of settlement even though "it is 
not disputed that the [$ 2.84 million] recovery will be only a 
negligible percentage of the losses suffered by the class," 
estimated by objectors' counsel as between $ 250 and $ 1 
billion); Cagan v. Anchor Sav. Bank FSB, [1990 Transfer 
Binder]Fed. Sec. L. Rep (CCH) P 95,324, at 96,559 
(E.D.N.Y. May 17, 1990) (approving $ 2.3 million class 

3 Although in a case such as this were it is not possible to determine 
the exact amount any one class member will receive until all of the 
claims are in and have been evaluated, the lack of objections to the 
settlement amount and the complicated distribution plan may not 
necessarily indicate overwhelming approval as much as a lack of 
ability to evaluate the true significance of the same.

4 The Second Circuit further explained in Detroit that "there is no 
reason, at least in theory, why a satisfactory settlement could not 
amount to a hundredth or even a thousandth part of a single percent 
of the potential recovery." 495 F.2d at 455 n.2.
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action settlement over objections, notwithstanding that the 
"theoretical best possible recovery would be approximately $ 
121 million").

Although plaintiff's experts have estimated a substantially 
greater possible damages sum, i.e., $ 75 million, these 
estimates fail to take into account the realities of litigation 
existing [*19]  in this case and also assume that ever single 
person would make a claim and that plaintiffs would be 
successful in each and every allegation to the fullest extent 
possible over the entire claims period after trial. Given all of 
the circumstances the proposed Settlement represents a 
recovery for the Class that is within the "range of 
reasonableness" supporting approval.

The Settlement is the Result of Arm's-Length Negotiations 
Among Competent and Experienced Counsel

In evaluating the propriety of a proposed settlement, courts 
should consider the negotiating process by which the 
settlement was reached to determine whether that process was 
genuinely adversarial and not collusive. See, e.g., Weinberger, 
698 F.2d at 74; Boggess, 410 F. Supp. at 438; Susquehanna, 
84 F.R.D. at 321 ("The proposed settlement . . . was reached 
only after lengthy and protracted negotiations had been 
conducted.").

Here, as described in greater detail in the Joint Affidavit, the 
negotiating process was protracted and extensive. Settlement 
negotiations commenced about a year after the action was 
filed in the summer of 1993, and continued, on and off, 
through the winter of 1994. Judge Andersen,  [*20]  who 
formerly presided over this case, assisted the parties in 
confidential mediation sessions which, while not resolving the 
matter, helped to focus the positions of both sides. Thereafter, 
discussions continued sporadically until negotiations began in 
earnest in the Spring of 1995, ultimately resulting in an 
agreement in principle. Joint Affidavit, PP 42-46.

THE PROPOSED PLAN OF DISTRIBUTION ALSO 
WARRANTS COURT APPROVAL

Plaintiffs' proposed Plan of Distribution provides that the 
Settlement Fund, after deducting reasonable attorneys' fees 
and expenses as allowed by the Court ("Net Settlement 
Fund"), shall be distributed to members of the Class who have 
timely filed valid proofs of claim ("Authorized Claimants") in 
proportion to their "Recognized Losses." The entire Proposed 
Plan of Distribution, including the method for calculating 
Recognized Losses, was printed in the court-approved Notice 
sent to members of the Class. The Notice informed class 

members of the right to object to the proposed Plan of 
Distribution. The deadline for objecting was August 18, 1995. 
No objections have been received.

Under the proposed plan, Recognized Losses are determined 
by calculating, for [*21]  each day during the Class Period, 
the amount by which the market price of stock was artificially 
inflated as a result of the alleged misconduct. For shares 
purchased during the Class Period and held through the end of 
the Class Period, the Recognized Loss equals the amount of 
inflation on the date of purchase. For shares purchased and 
sold during the Class Period, the Recognized Loss equals the 
amount by which the artificial inflation on the date of 
purchase exceeds the artificial inflation on the date of sale, 
i.e., the amount by which the Authorized Claimant 
"benefitted" from the fraud when he or she sold the stock. 
This comports with the well-accepted HN10[ ] out-of-
pocket damage measure used in cases such as this one brought 
under Section 10(b) of the Securities Exchange Act and Rule 
10b-5. Skelton v. General Motors Corp., 661 F. Supp. 1368 
(N.D. 1987); In re Warner Communications Sec. Litig., 618 F. 
Supp. 735, 744 (S.D.N.Y. 1985); Seagoing Uniforms Corp. v. 
Texaco, Inc. [1989-1990 Transfer Binder]Fed. Sec. L. Rep. 
(CCH) P 94,791, at 94,257 (S.D.N.Y. Oct. 24, 1989). If the 
artificial inflation on the date of sale during the Class Period 
equals or exceeds the artificial [*22]  inflation on the date of 
purchase during the Class Period, the Authorized Claimant is 
deemed to have a Recognized Loss of $ 0.25 per share, 
thereby providing some monetary consideration for the 
releases such claimants are giving in the settlement.

To determine the artificial inflation attributable to defendants' 
alleged fraud on any given day during the Class Period, 
plaintiffs propose using the analysis prepared by plaintiffs' 
expert, Princeton Venture Research, Inc.

In preparing its analysis, plaintiffs' expert first examined the 
price movements of a multitude of companies with lines of 
business similar to that of TSC. This effort was undertaken to 
determine whether these other companies could serve as a 
gauge of what TSC's stock price would have been but for the 
alleged fraud. Because most of the comparison companies 
were much larger than TSC and also involved in other lines of 
business, this comparison was helpful, but not determinative. 
The expert then focused on the market's reaction to the two 
disclosures by TSC, on June 10, 1992 and July 1, 1992, which 
revealed that which plaintiffs complained had been 
improperly withheld from the public. Based upon their 
knowledge and experience [*23]  as securities analysts, 
plaintiffs' expert opined that the true value of TSC stock on 
each day during the Class Period -- unaffected by the alleged 
fraud -- could be fairly estimated by first assuming that the 
"true value" was reflected in the market price of TSC stock 
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after the June 10, 1992 and July 1, 1992 disclosures. The 
expert then adjusted that "true value" to reflect the actual 
stock price percentage movement that had occurred between 
that day and July 1, 1992, the date of TSC's ultimate 
disclosure. Similar calculations were made for each day of the 
Class Period. The schedule of resulting "true values" was 
provided to class members in the Notice. Plaintiffs' expert 
was prepared to testify to the validity of their analysis as a fair 
and reasonable method for allocating the settlement proceeds. 
5

 [*24]  In sum, the proposed Plan of Distribution, conforms to 
the prevailing out-of-pocket method for calculating damages 
in Section 10(b) cases, and would provide an equitable 
distribution of the recovery. See SEC v. Certain Unknown 
Purchasers, 817 F.2d 1018 (2d Cir. 1987), cert. denied, 484 
U.S. 1060, 108 S. Ct. 1013, 98 L. Ed. 2d 979 (1988) (pro rata 
distribution of proceeds is appropriate).

ATTORNEY'S FEES AND COSTS

Plaintiffs' counsel request a fee of $ 1,533,333 or one third of 
the Settlement Fund created solely by their efforts and 
reimbursement of out-of-pocket expenses, including experts' 
fees in the amount of $ 391,685.28, plus interest on the fees 
and expenses at the same rate as earned on the Settlement 
Fund. There is clear legal precedent for HN11[ ] an award 
of attorney's fees from the common fund created by the 
settlement. See Boeing Co. v. Van Gemert, 444 U.S. 472, 478, 
62 L. Ed. 2d 676, 100 S. Ct. 745 (1980). Further, in Harman 
v. Lyphomed, Inc., 945 F.2d 969 (7th Cir. 1991) this circuit 
recognized the trend toward the percentage method and 
authorized the district court's exercise of discretion in using 
the percentage method to determine an appropriate fee award. 
More recently in the Matter  [*25]   of Continental Illinois 
Securities Litigation, 985 F.2d 867 (7th Cir. 1993) the 
Seventh Circuit strongly endorsed the percentage method of 
computing appropriate fee awards in class action common 
fund cases such as this. In Continental, a class action arising 

5 Plaintiffs' experts' determination of "true values" assumes that the 
full impact of the alleged fraud would have been felt every day of the 
Class Period. Plaintiffs appreciate, however, that if the case had gone 
to trial, the experts would have had to refine their analysis 
downward, recognizing that the amount of revenue attributable to 
work done pursuant to oral authorizations increased as the Class 
Period progressed, and that much of the alleged "phantom revenue" 
was not reported until after the secondary public offering. Indeed, 
defendants contend that a large part of the alleged "phantom 
revenue" was not recorded until TSC's fourth quarter (March-May 
1992), and was not reported in any of the published financial 
statements challenged in the Complaint.

from defaulted loans, a settlement of $ 45 million was reached 
early on in the litigation process. The lawyers for the class 
submitted their petition for fees and expenses to the district 
court in the amount of $ 9 million. The district court reduced 
this amount by one half. The class attorneys appealed and the 
Seventh Circuit reversed. In re Continental Securities 
Litigation, 962 F.2d 566 (7th Cir. 1992). In remanding the 
cause, the appellate court suggested that the district court 
judge set the appropriate fees in this case by comparing "the 
contingent-fee percentage sought by the class lawyers, i.e., 20 
percent, with contingent fee arms-length contracts between 
lawyers and their clients in comparable commercial 
litigation." at 868. When the district court subsequently 
announced that it would set the fee amount based upon a 
sampling of the time sheets, the class counsel filed a petition 
for mandamus. On review,  [*26]  the Seventh Circuit vacated 
the district court's order and in the process emphasized its 
prior suggestion that an appropriate manner of setting a fee in 
this case is to award the plaintiffs' counsel the same 
percentage of the common fund as they could expect to get if 
they negotiated at arms length a percentage contingent fee 
contract with a private client in a comparable commercial 
litigation case. Specifically with respect to the 20% fee sought 
in that case the Seventh Circuit found supra at page 868:

"Taking up this suggestion, the lawyers for the class 
submitted to the district judge a mass of affidavits 
concerning contingent fees charged in comparable 
multimillion dollar commercial suits in which, however, 
unlike the situation here, there was a negotiated fee 
between lawyer and client. These affidavits appear to 
establish that the 20 percent fee that the lawyers for the 
class are seeking in this case is at the low end of the 
range found in the market."

It seems therefore, that the fees being requested in this case, 
i.e. 33 1/3%, are in fact in line with that which has, in 
previous cases, been approved. Thirty three percent appears to 
be in line with what attorneys [*27]  are able to command on 
the open market in arms-length negotiations with their clients. 
In In re Continental Illinois Sec. Litig., 962 F.2d at 572, 
Judge Posner suggested that the percentage method "might 
save time and expense for everyone." 962 F.2d at 572. Judge 
Posner noted that the usual range for contingent fees in 
personal injury cases is between 33% and 50%. Id. at 572. See 
also McKinnon v. City of Berwyn, 750 F.2d 1383, 1393 (7th 
Cir. 1984)(40% is common).

Thus, HN12[ ] where the percentage method is utilized, 
courts in this District commonly award attorneys' fees equal 
to approximately one-third or more of the recovery. Liebhard 
v. Square D Co., No. 91 C 1103 (N.D. Ill. Jun. 6, 1993) (J. 
Plunkett) (awarding fees of one-third of the fund plus 
expenses) (Exhibit A); Wanninger v. SPNV Holdings, No. 85 
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C 2081 (N.D. Ill. May 10, 1993) (J. Marovich) (32% awarded, 
plus expenses) (Exhibit B); Long v. Trans World Airlines, 
Inc., No. 86 C 7521, 1993 U.S. Dist. LEXIS 5063 (N.D. Ill. 
Apr. 15, 1993) (J. Williams) 32% plus expenses) (Exhibit C); 
Hammond v. Hendrickson, No. 85 C 9829 (N.D. Ill. Nov. 20, 
1992) (J. Aspen) (one-third of fund, plus expenses) (Exhibit 
D);  [*28]  First Interstate Bank of Nevada, N.A. v. National 
Republic Bank of Chicago, No. 80 C 6401, slip op. at 2 (N.D. 
Ill. Feb. 12, 1988) (J. Plunkett) (awarding 39% of settlement 
fund and recognizing "that this percentage is within the 
generally accepted range of fee awards in class action 
securities lawsuits") (Exhibit E). The fee requested here of 33 
1/3% of the total recovery fits comfortably within these 
awards. The fee request also appears reasonable, particularly 
considering that it represents less than half the aggregate 
lodestars of plaintiffs' counsel for the services rendered on 
behalf of the Class.

Factual support for this motion is found in the accompanying 
Joint Affidavit of John Halebian and Stephen Hoffman ("Joint 
Affid.") to which the Court is respectfully referred.

As the Court directed, the class members were given notice of 
the fees and expenses that plaintiffs' counsel intended to seek 
and an opportunity to object if they believed the request was 
unreasonable. Joint Affid. PP 49-50. The deadline has passed 
and not a single objection has been received.

Plaintiffs' counsel points out that they faced exceptionally 
capable and tireless opposition from counsel for defendants, 
 [*29]  particularly Grippo & Elden, a prominent Chicago law 
firm which took the lead for TSC and most of the individual 
defendants. Several other prestigious law firms represented 
the other defendants. In view of all of the above 
considerations the requested fee of 33 1/3% of the settlement 
fund plus expenses of $ 391,685.28 appears fair and 
reasonable.

I fail to see the need or the rational for adding to this award, 
however, interest from the time of the establishment of the 
fund. The fee is for services rendered, not for the use of 
plaintiff's counsel's money. I can think of no reason why class 
members should be charged extra because the settlement 
windup took some time. Such an award would not be for 
services rendered, but would in effect, be treating counsel's 
fee as if it were an investment for which the class members 
should pay some sort of return. In addition, the fee was not 
earned as of the day the class fund was established. Quite the 
contrary, the fee is earned when the district court makes the 
award and not before. If we are to begin to assess the right to 
fees incrementally during the course of the case, we would 
have to contemplate awarding counsel interest for some of 
this [*30]  fee from the very first hours of work done on the 

case. But surely this is not what the parties contemplate in the 
typical arms length contingency fee contract between lawyer 
and client. It is part and parcel of such arrangements that 
counsel agrees not to be paid until the case is finished. Indeed, 
counsel agrees that he may not get paid at all in such cases. 
Why then should we pay counsel interest on fees for a time 
period before there was even any entitlement to such fees? I 
recommend against the payment of interest on the attorneys 
fees or expenses being claimed.

AWARDS TO THE NAMED PLAINTIFFS

As set forth in the court-approved Notice to the Class, the two 
class representatives, through their counsel, are applying for a 
special awards in the amount of $ 5,000.00 each. These 
proposed payments are warranted as a matter of policy and 
are supported by ample precedent. No class member has 
objected to granting such awards. Petitioners and the 
plaintiff/class representatives expended considerable effort 
and undertook substantial responsibilities to remedy an 
alleged wrong to the public investors in TSC. They reviewed 
the complaints, responded to interrogatories and 
document [*31]  requests and were deposed, providing 
testimony over several days. Courts recognize that it is fully 
appropriate to reward class plaintiffs for the efforts and 
responsibilities undertaken and for benefits they have 
conferred. HN13[ ] Courts therefore increasingly favor the 
practice of specially rewarding those who do step forward to 
champion the rights of the many.

The court in In re Smithkline Beckman Corp. Sec. Litig., 751 
F. Supp. at 535 (citing authority), held that such awards were 
appropriate because the named plaintiffs "have rendered a 
public service by contributing to the vitality of the federal 
Securities Acts. 'Private litigation aids effective enforcement 
of the securities laws because private plaintiffs prosecute 
violations that might otherwise go undetected due to the 
SEC's limited resources.'" Accord Enterprise Energy Corp. v. 
Columbia Gas Transmission Corp., 137 F.R.D. 240, 250-51 
(S.D. Ohio 1991); In re Dun & Bradstreet Credit Serv. 
Customer Litig., 130 F.R.D. 366 (S.D. Ohio 1990); In re New 
York City Shoes Sec. Litig., No. 87-4677, 1989 U.S. Dist. 
LEXIS 6346 (E.D. Pa. Jun. 7, 1989); McGuinness v. Parnes, 
No. 87-2728- LO, 1989 U.S. Dist. LEXIS 3576 (D. Colo. 
 [*32]  March 22, 1989); Golden v. Shulman, [1988-1989 
Transfer Binder]Fed. Sec. L. Rep. (CCH) P 94,060 (E.D.N.Y. 
Sept. 30, 1988); In re GNC Shareholder Litig.: All Actions, 
668 F. Supp. 450 (W.D. Pa. 1987); Sherin v. Smith, [1987-
1988 Transfer Binder]Fed. Sec. L. Rep. (CCH) P 93,582, at 
97,609 (E.D. Pa. Oct. 22, 1987); In re Continental/Midlantic 
Shareholders Litig., No. 86-6872, 1987 U.S. Dist. LEXIS 8070 
(E.D. Pa. Sept. 2, 1987).
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This application is therefore consistent with a considerable 
body of precedent in support of the payment of such special 
awards to class representatives who have discharged their 
duties to the benefit of a class as a form of remedial relief 
within the discretion of the trial court. Particularly in light of 
the lack of any objections from Class members, awards to 
plaintiffs Goldsmith and Grijnsztein of $ 5,000 each is 
appropriate and reasonable.

CONCLUSION

For all the foregoing reasons, and based on the entire record, 
we recommend that the Court (i) approve the Settlement 
Agreement & Plan of Distribution (ii) award the requested 
attorneys' fees in the total amount of $ 1,533,333 plus 
reimbursement of expenses of $ 391,685.28, (but [*33]  
without interest thereon) and (iii) grant special awards of $ 
5,000 each to plaintiffs Goldsmith and Grijnsztein.

Respectfully submitted,

DATE: OCTOBER 10, 1995

RONALD A. GUZMAN

United States Magistrate Judge

Any objections to this Report and Recommendation must be 
filed with the Clerk of the Court within ten (10) days of 
receipt of this notice. See Fed. R. Civ. P. 72(b); 28 U.S.C. § 
636(b)(1). Failure to object constitutes a waiver of the right to 
appeal. Egert v. Connecticut General Life Ins. Co., 900 F.2d 
1032, 1039 (7th Cir. 1990).  

End of Document
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Disposition:  [*1]  Plaintiffs' motion for class certification 
denied.  

Core Terms

premium, broker, mortgage broker, policy statement, 
borrower, class certification, lender, spread, predominate, 
interest rate, provide a service, premium payment, Settlement, 
articulated, questions, total compensation, question of law, 
mortgage loan, referral, sheets, loans, class action, slip 
opinion, certification, violations, kickbacks, reasons

Case Summary

Procedural Posture

Plaintiffs filed a motion for class certification in a case 
brought against defendant bank where plaintiffs alleged 
violations of the Real Estate Settlement Procedures Act, 12 
U.S.C.S. § 2601 et seq.

Overview

Plaintiffs sued defendant alleging violations of the Real Estate 
Settlement Procedures Act (RESPA), 12 U.S.C.S. § 2601 et 
seq. Specifically, plaintiffs argued that defendant violated 
RESPA by paying a broker premium to the mortgage broker 
that arranged a loan between plaintiffs and defendant and that 
the broker premium was an illegal kickback or referral fee 
prohibited by RESPA. Plaintiffs filed a motion for class 
certification. The court denied plaintiffs' motion for class 
certification, concluding that plaintiffs could not satisfy the 
predominance requirement of Fed. R. Civ. P. 23(b)(3) because 
the analysis required to demonstrate a violation of RESPA 

necessitated a transaction-by-transaction factual inquiry. The 
court also concluded that the analysis provided by the U.S. 
Department of Housing and Urban Development in RESPA 
Policy Statement 1999-1 was neither arbitrary, capricious nor 
contrary to the intent of RESPA.

Outcome
Plaintiffs' motion for class certification denied. Plaintiffs 
could not satisfy the predominance requirement because the 
analysis required to demonstrate a violation of the Real Estate 
Settlement Procedures Act necessitated a transaction-by-
transaction factual inquiry.

LexisNexis® Headnotes

Civil Procedure > Special Proceedings > Class 
Actions > Certification of Classes

Civil Procedure > Special Proceedings > Class 
Actions > Judicial Discretion

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > General Overview

HN1[ ]  Class Actions, Certification of Classes

A district court has broad discretion to determine whether 
certification of a class action lawsuit is appropriate. In 
evaluating the motion for class certification, the allegations 
made in support of certification are taken as true and the court 
does not examine the merits of the case.

Banking Law > Consumer Protection > Real Estate 
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Settlement Procedures > General Overview

Civil Procedure > ... > Responses > Defenses, Demurrers 
& Objections > General Overview

Civil Procedure > Parties > Joinder of Parties > General 
Overview

Civil Procedure > Special Proceedings > Class 
Actions > Certification of Classes

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > General Overview

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > Adequacy of Representation

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > Numerosity

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > Predominance

HN2[ ]  Consumer Protection, Real Estate Settlement 
Procedures

Fed. R. Civ. P. 23 sets out a two-pronged analysis to 
determine whether a class action is appropriate. First, Fed. R. 
Civ. P. 23(a) enumerates four requirements plaintiffs must 
meet: (1) the class is so numerous that joinder of all members 
is impracticable, (2) there are questions of law or fact 
common to the class, (3) the claims or defenses of the 
representative parties are typical of the claims or defense of 
the class, and (4) the representative parties will fairly and 
adequately protect the interests of the class. Second, a 
plaintiff must satisfy one of the three subsections of Fed. R. 
Civ. P. 23(b)(1)-(3). Fed. R. Civ. P. 23(b)(3) permits 
certification (a) when questions of law or fact common to 
class members predominate over questions affecting only 
individual members, and (b) when a class action is a superior 
vehicle for fairly and efficiently adjudicating the controversy.

Banking Law > Consumer Protection > Real Estate 
Settlement Procedures > General Overview

HN3[ ]  Consumer Protection, Real Estate Settlement 
Procedures

 12 U.S.C.S. § 2607 prohibits the receipt or payment of 
kickbacks or referral fees for the rendering of settlement 
services.

Banking Law > Consumer Protection > Real Estate 
Settlement Procedures > General Overview

HN4[ ]  Consumer Protection, Real Estate Settlement 
Procedures

See 12 U.S.C.S. § 2607(a).

Banking Law > Consumer Protection > Real Estate 
Settlement Procedures > General Overview

Business & Corporate Compliance > ... > Protection of 
Rights > Contractual Relations & Housing > Credit & 
Mortgage Laws

HN5[ ]  Consumer Protection, Real Estate Settlement 
Procedures

See 12 U.S.C.S. § 2607(b).

Banking Law > Consumer Protection > Real Estate 
Settlement Procedures > General Overview

HN6[ ]  Consumer Protection, Real Estate Settlement 
Procedures

See 12 U.S.C.S. § 2607(c).

Banking Law > Consumer Protection > Real Estate 
Settlement Procedures > Kickbacks & Prohibited Fees

Real Property Law > Brokers > Discipline, Licensing & 
Regulation

Banking Law > Consumer Protection > Real Estate 
Settlement Procedures > General Overview

Business & Corporate Compliance > ... > Protection of 
Rights > Contractual Relations & Housing > Credit & 
Mortgage Laws

Real Property Law > Financing > Federal 
Programs > General Overview

HN7[ ]  Real Estate Settlement Procedures, Kickbacks 
& Prohibited Fees
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The Real Estate Settlement Procedures Act (RESPA) Policy 
Statement 1999-1 provides that the payments of yield spread 
premiums by lenders to mortgage brokers are not per se 
illegal. 64 Fed. Reg. 10084. The Policy Statement sets forth a 
two-pronged analysis for determining whether premium 
payments from lenders to mortgage brokers are exempt from 
the 12 U.S.C.S. § 2607 prohibitions against kickbacks and 
referral fees. First, the court must determine whether goods or 
facilities were actually furnished or services were actually 
performed for the compensation paid. Second, the court must 
determine whether the payments are reasonably related to the 
value of the goods or facilities that were actually furnished or 
services that were actually performed. In applying this 
analysis, total compensation to the broker must be scrutinized. 
Total compensation includes direct origination and other fees 
paid by the borrower, and indirect fees, including those that 
are derived from the interest rate paid by the borrower.

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > Predominance

Civil Procedure > Special Proceedings > Class 
Actions > General Overview

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > General Overview

HN8[ ]  Prerequisites for Class Action, Predominance

The purpose of the predominance requirement is to ensure 
that a proposed class is sufficiently cohesive to warrant 
adjudication by representation. This standard is met when 
there exists generalized evidence that proves or disproves an 
element on a simultaneous, class-wide basis, since such proof 
obviates the need to examine each class member's individual 
position. Other factors to be considered in analyzing whether 
common questions of law or fact predominate over individual 
questions include: (A) the interest of members of the class in 
individually controlling the prosecution or defense of separate 
actions; (B) the extent and nature of any litigation concerning 
the controversy already commenced by or against members of 
the class; (C) the desirability or undesirability of 
concentrating the litigation of the claims in the particular 
forum; (D) the difficulties likely to be encountered in the 
management of a class action. Fed. R. Civ. P. 23(b)(3).

Banking Law > Consumer Protection > Real Estate 
Settlement Procedures > General Overview

HN9[ ]  Consumer Protection, Real Estate Settlement 

Procedures

Since the U.S. Department of Housing and Urban 
Development (HUD) published its policy statement, a 
plaintiff seeking class certification for claims alleging 12 
U.S.C.S. § 2607 violations based on broker premiums 
arguably must make a more difficult showing: a plaintiff 
cannot merely rely on a showing that the premium was 
unconnected to specific services. Instead, a plaintiff must 
show that the broker premium unreasonably exceeded the 
value of goods or services the mortgage brokers provided or 
performed. 64 Fed. Reg. 10084. The test articulated in HUD's 
Policy Statement requires that an individual examination of 
each transaction be performed to determine what services the 
broker provided, and whether the broker's total compensation 
for those services was reasonable. Several district courts 
addressing this issue after the publication of the Policy 
Statement have concluded that the individualized factual 
analysis required under the new test necessarily precludes 
plaintiffs from proceeding as a class.

Banking Law > Consumer Protection > Real Estate 
Settlement Procedures > General Overview

Real Property Law > Brokers > Discipline, Licensing & 
Regulation

Real Property Law > Brokers > Right to Commissions

HN10[ ]  Consumer Protection, Real Estate Settlement 
Procedures

A borrower is not denied a Real Estate Settlement Procedures 
Act (RESPA), 12 U.S.C.S. § 2601 et seq., remedy on an 
individual basis if he shows either that his mortgage broker 
provided no services, or that if the broker did provide 
services, his total compensation was not reasonably related to 
the services performed. RESPA allows for an award of treble 
damages and attorney fees and costs; thus, a plaintiff who 
makes the showing set forth above is certainly entitled to an 
adequate remedy under RESPA. 12 U.S.C.S. § 2607(d)(2), 
(5).

Banking Law > Consumer Protection > Real Estate 
Settlement Procedures > General Overview

HN11[ ]  Consumer Protection, Real Estate Settlement 
Procedures

The test articulated by the U.S. Department of Housing and 
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Urban Development, the agency charged by Congress with 
the authority and responsibility to interpret and administer the 
Real Estate Settlement Procedures Act, 12 U.S.C.S. § 2601 et 
seq., is entitled to great deference.

Counsel: For DONALD E GOLON, JANICE T GOLON, 
plaintiffs: Philip T Reinstein, Reinstein & Sherman, 
Northbrook, IL.

For DONALD E GOLON, JANICE T GOLON, plaintiffs: 
Thomas E Rosensteel, Attorney at Law, St. Charles, IL.

For DONALD E GOLON, JANICE T GOLON, plaintiffs: 
Howard C. Goode, Attorney at Law, Northbrook, IL.

For OHIO SAVINGS BANK, defendant: David Butler, Tacie 
Yoon, Swidler, Berlin, Shereff, Friedman, LLP., Washington, 
DC.

For OHIO SAVINGS BANK, defendant: Adam David 
Fishman, Wolin and Rosen, Chicago, IL.  

Judges: REBECCA R. PALLMEYER, United States District 
Judge.  

Opinion by: REBECCA R. PALLMEYER

Opinion

MEMORANDUM OPINION AND ORDER

Plaintiffs, Donald and Janice Golon, ("the Golons") bring this 
putative class action against Defendant Ohio Savings Bank 
("OSB") alleging violations of the Real Estate Settlement 
Procedures Act, 12 U.S.C. § 2601 et seq. (1989 & West Supp. 
1999) ("RESPA"). Plaintiffs contend that Defendant violated 
RESPA by paying a broker premium (or "yield spread 
premium") to Midwest Financial Group, Inc. ("Midwest"), the 
mortgage broker that arranged the loan between the 
Golons [*2]  and OSB. This broker premium, Plaintiffs argue, 
constitutes an illegal kickback or referral fee prohibited by 
Section 8 of RESPA. See 12 U.S.C. § 2607. Now before the 
court is Plaintiffs' Motion for Class Certification pursuant to 
Federal Rule of Civil Procedure 23. Plaintiffs seek 
certification of a nationwide class consisting of:

all persons who borrowed money from. . .[OSB] 
pursuant to a table funded residential mortgage loan 
subsequent to September 25, 1997, in connection with 
which OSB paid an amount to a mortgage broker or 
other party originating the loan, which amount was 
determined by reference to the interest rate charged the 
borrower or otherwise without reference to the service 
rendered by the payee to the borrower.

Defendant opposes class certification on the basis that 
Plaintiffs cannot satisfy the predominance requirement of 
Rule 23(b)(3) because the analysis required to demonstrate a 
violation of Section 8 of RESPA necessitates a transaction-
by-transaction factual inquiry. For the reasons set forth below, 
the court hereby denies Plaintiffs' motion.

FACTUAL BACKGROUND

The Golons purchased a home located at 195 [*3]  Harbor 
Drive, Chicago, Illinois, on July 15, 1998. (Compl. P 4.) Part 
of the purchase price of the home was funded by the proceeds 
of a table-funded 1 mortgage loan made by OSB in the 
amount of $ 215,000 at an interest rate of 7%. (Id.) Midwest, 
a mortgage broker, assisted the Plaintiffs in applying for and 
securing this loan to finance the residence. (Compl. P 5.) 
Plaintiffs allege that in exchange for its services in procuring 
the loan, Midwest charged the Golons fees totaling $ 420.00, 
namely: an appraisal fee of $ 250, a credit report fee of $ 45, a 
flood certification fee of $ 25, and a document preparation fee 
of $ 100. (Compl. P 5; Loan Settlement Statement to 
Borrower (hereinafter "Settlement Statement", Ex. G.) 2

 [*4]  The Settlement Statement received by Plaintiffs at the 
closing also discloses that Defendant OSB paid a "yield 
spread premium" of $ 1,612.50 to Midwest. (Compl. P 7; 
Settlement Statement, Ex. G.) Plaintiffs allege that OSB pays 
a broker premium to Midwest whenever Midwest arranges a 
loan at a higher interest rate than the minimum interest rate 
that OSB has available at that time. (Compl. P 13.) The 
Golons assert that before the closing, they were unaware of 
OSB's intention to pay Midwest this yield spread premium. 
(Compl. P 7.)

On April 7, 1998, when Plaintiffs initially met with Midwest, 
they received a copy of the Mortgage Loan Origination 
Agreement disclosing the basis for Midwest's compensation. 
This document states in part, "the retail price we offer you . . 
.will include our compensation . . [which] may be paid. . .by 
either you or the lender. . . or by both you and the lender. We 
also may be paid by the lender based on (i) the value of the 
Mortgage Loan or related servicing rights in the marketplace 
or (ii) other services, goods or facilities performed or 

1 Table funding refers to residential mortgage loans processed by a 
mortgage broker, but funded at closing by a lending institution which 
simultaneously receives assignment of the note and the mortgage.

2 Plaintiffs' complaint alleges that Midwest charged a total of $ 
295.00 in fees for the services rendered in procuring the mortgage 
loan. The court is uncertain why Plaintiffs' calculation appears to 
exclude the $ 25 flood certification fee and the $ 100 document 
preparation fee.
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provided by us to the lender." See Mortgage Loan Origination 
Agreement, Ex. 2 to D. Golon Dep. The Golons note 
that [*5]  the yield spread premium was not included on the 
Good Faith Estimate of Settlement Costs provided to them on 
April 7, 1998. (Compl. P 11.) The Good Faith Estimate does 
state, "lender pays Midwest a premium of 1 to 3%," but a 
corresponding monetary value for this premium is not 
specified. 3 (Compl. P 7; Good Faith Estimate, Ex. B to 
Compl., at line 11.) The Good Faith Estimate identified 
Midwest as the source of the information provided and stated 
that, as of the time of preparation of the Good Faith Estimate, 
a lender had not yet been obtained. (Id.) The Plaintiffs allege 
that the yield spread premium is paid by OSB to a mortgage 
broker when the interest rate charged the borrowers is higher 
than the minimum interest rate then available from the lender. 
(Compl. P 13.)

According to Jess Lederman, a mortgage banker employed at 
OSB, OSB has agreements with various mortgage brokers 
which authorize the mortgage brokers [*6]  to submit loan 
applications to OSB for table-funding. (Lederman Dep., at 12, 
15, 36-37). The "OSB Quick Reference Guide," issued to 
mortgage brokers in a relationship with OSB, describes the 
procedures to be followed by the mortgage broker and lists 
schedules of interest rates to be charged the borrower for 
various types of loans and the corresponding yield spread 
premiums. (Lederman Dep. at 15-20.) Portions of the Quick 
Reference Guide that deal with table-funded loans make no 
reference to services provided by the broker in return for the 
premium payment. (OSB's Responses to Plaintiffs' Second Set 
of Interrogatories, Questions 1-2, Pl.'s Ex. 7.) OSB has funded 
approximately 20,000 table-funded residential mortgage loans 
in the one-year term preceding the filing of this suit. 
(Lederman Dep., at 8.)

During the relevant time period, OSB issued rate sheets to 
mortgage brokers on a daily basis. (Lederman Dep., at 16.) 
The rate sheets list types of loans and interest rates, along 
with corresponding broker premiums, but again make no 
reference to services to be provided by the brokers to 
borrowers. (Lederman Dep., at 18; Pl.'s Ex. 1-2.) On 
occasion, OSB agreed to pay higher premiums to [*7]  
mortgage brokers based on the volume of the loans they 
arranged and the efficiency with which they referred and 
processed loan applications. (Lederman Dep., at 54-55).

DISCUSSION

3 The court notes that $ 1,612.50 is less than 1% of $ 215,000, the 
amount of the Golons' loan.

A. Standard of Review

HN1[ ] This court has broad discretion to determine 
whether certification of a class action lawsuit is appropriate. 
See Keele v. Wexler, 149 F.3d 589, 592 (7th Cir. 1998) 
(citations omitted). "In evaluating the motion for class 
certification, the allegations made in support of certification 
are taken as true and [the court does] not examine the merits 
of the case." Dhamer v. Bristol-Myers Squibb Co., 183 F.R.D. 
520, 525 (N.D. Ill. 1998)(citing Eisen v. Carlisle & Jacquelin, 
417 U.S. 156, 40 L. Ed. 2d 732, 94 S. Ct. 2140 (1974)). But cf. 
Blair v. Equifax Check Servs., Inc., 181 F.3d 832, 835 (7th 
Cir. 1999) ("Disputes about class certification cannot be 
divorced from the merits[.]"). Plaintiffs bear the burden of 
proving that each of the requirements for class certification 
has been satisfied. See id. (citations omitted).

B. Rule 23 Class Certification

HN2[ ] Federal Rule of Civil Procedure 23 sets [*8]  out a 
two-pronged analysis to determine whether a class action is 
appropriate. First Rule, 23(a) enumerates four requirements 
Plaintiffs must meet:

(1) the class is so numerous that joinder of all members 
is impracticable, (2) there are questions of law or fact 
common to the class, (3) the claims or defenses of the 
representative parties are typical of the claims or defense 
of the class, and (4) the representative parties will fairly 
and adequately protect the interests of the class.

FED. R. CIV. P. 23 (a). See also Keele, 149 F.3d at 594 
(citing Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 613, 
138 L. Ed. 2d 689, 117 S. Ct. 2231 (1997)).

Second, Plaintiff must satisfy one of the three subsections of 
Rule 23(b)(1)-(3). Subsection (3), on which the Plaintiffs rely, 
permits certification (a) when questions of law or fact 
common to class members predominate over questions 
affecting only individual members, and (b) when a class 
action is a superior vehicle for fairly and efficiently 
adjudicating the controversy. See FED. R. CIV. P. 23(b)(3).

C. Section 8 of RESPA

In enacting RESPA in 1974, Congress sought to protect home 
purchasers [*9]  from "unnecessarily high settlement charges 
caused by certain abusive practices." See 12 U.S.C. § 2601(a). 
HN3[ ] Section 8 of RESPA prohibits the receipt or 
payment of kickbacks or referral fees for the rendering of 
settlement services. HN4[ ] Specifically, Section 8(a) of the 
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Act reads:
No person shall give and no person shall accept any fee, 
kickback, or thing of value pursuant to any agreement or 
understanding, oral or otherwise, that business incident 
to or a part of a real estate settlement service involving a 
federally related mortgage loan shall be referred to any 
person.

12 U.S.C. § 2607(a). Although Section 8(a) prohibits referral 
fees, HN5[ ] RESPA also provides:

No person shall give and no person shall accept any 
portion, split, or percentage of any charge made or 
received for the rendering of a real estate settlement 
service in connection with a transaction involving a 
federally related mortgage loan other than for services 
actually performed.

12 U.S.C. § 2607(b). HN6[ ] Paragraph (c) of Section 8 
exempts from those prohibitions the payment of 
compensation for goods or services which are actually [*10]  
provided:

Nothing in this section shall be construed as prohibiting. 
. .the payment to any person of a bona fide salary or 
compensation or other payment for goods or facilities 
actually furnished or for services actually provided.

12 U.S.C. § 2607(c).

The U.S. Department of Housing and Urban Development 
("HUD"), the federal agency charged with administering and 
interpreting RESPA, has adopted Regulation X, the rule 
interpreting RESPA. See 24 C.F.R. 3500.1 et seq. This rule 
defined the term "mortgage broker," required disclosure of 
direct and indirect payments made to mortgage brokers, but 
did not explicitly state whether yield spread premiums are per 
se illegal. See 24 C.F.R. §§ 3500.2, 3500.7, 3500.14. A flood 
of lawsuits seeking class certification based on the theory that 
yield spread premiums violate Section 8 of RESPA followed. 
See 64 Fed. Reg. 10080, 10083 (March 1, 1999). As a result, 
HUD has sought to clarify its view on the legality of indirect 
fees paid to mortgage brokers by lending institutions. On 
March 1, 1999, HUD published HN7[ ] RESPA Policy 
Statement 1999-1 (hereinafter "Policy Statement"), which 
provides [*11]  that the payments of yield spread premiums 
by lenders to mortgage brokers are not per se illegal. See 64 
Fed. Reg. 10084. The Policy Statement sets forth a two-
pronged analysis for determining whether premium payments 
from lenders to mortgage brokers are exempt from the Section 
8 prohibitions against kickbacks and referral fees. First, the 
court must determine "Whether goods or facilities were 
actually furnished or services were actually performed for the 
compensation paid." Id. Second, the court must determine 
"whether the payments are reasonably related to the value of 

the goods or facilities that were actually furnished or services 
that were actually performed." Id. In applying this analysis, 
total compensation to the broker must be scrutinized. See id. 
Total compensation includes direct origination and other fees 
paid by the borrower, and indirect fees, "including those that 
are derived from the interest rate paid by the borrower." See 
id.

Defendant argues that under the standard set forth in the 
Policy Statement, Plaintiffs cannot establish that common 
questions of law and fact predominate over individual 
questions and that class certification [*12]  is therefore 
improper. Plaintiffs object to the strict application of the HUD 
Policy Statement test primarily on the basis that if applied 
strictly, the test would effectively preclude any group of 
plaintiffs from ever proceeding as a class when alleging 
Section 8 violations under RESPA. For the reasons set forth 
below, this court concludes that objection must be overruled.

D. Analysis: Predominance of Common Questions

For purposes of this discussion, the court assumes, without 
deciding, that Plaintiffs have satisfied the four requirements 
of Rule 23(a). 4 In so doing, the court recognizes that the 
commonality requirement of Rule 23 (a) is subsumed under 
the "more stringent Rule 23(b)(3) requirement that questions 
common to the class 'predominate over' other questions." See 
Anchem, 117 S. Ct. at 2243; Dahmer, 183 F.R.D. at 526. 
Proceeding to the requirements of Rule 23(b), the court 
concludes that Plaintiffs cannot satisfy the predominance 

4 Plaintiffs assert they have satisfied all four requirements of Rule 
23(a). First, Plaintiffs argue that they satisfied the numerosity 
requirement because OSB made approximately 20,000 table-funded 
loans in the relevant time period. Second, each loan transaction 
presents the common question of law: whether OSB's broker 
premium payment violated Section 8 of RESPA. Also, each loan 
transaction presents the common question of fact: whether a broker 
premium payment was made without reference to the services 
rendered the borrower. Third, Plaintiffs assert that their claims are 
typical of the class in that OSB consistently table-funded loans and 
paid broker's fees without reference to the services provided the 
borrowers. Fourth, Plaintiffs argue that they have no interest in the 
outcome of the suit that is antagonistic to the interest of other 
members of the class, and therefore can fairly and adequately 
represent the class. Finally, Plaintiffs argue that their attorneys are 
competent to prosecute the claims of the class. Defendant argues that 
Plaintiffs fail to meet the typicality and commonality requirements of 
Rule 23(a). Nevertheless, Defendant concedes that the more 
significant issue is Plaintiffs' showing under Rule 23(b)(3).
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requirement of Rule 23(b)(3).

 [*13]  The purpose of the predominance requirement is to 
ensure that a proposed class is "sufficiently cohesive to 
warrant adjudication by representation." See Fisher v. Bristol-
Myers Squibb Co., 181 F.R.D. 365, 368 (N.D. Ill. 1998) 
(quoting Amchem Prods. Inc., 521 U.S. at 623). This standard 
is met "when there exists generalized evidence that proves or 
disproves an element on a simultaneous, class-wide basis, . . 
.[since s]uch proof obviates the need to examine each class 
member's individual position[.]" See In re Industrial Gas 
Antitrust Litigation, 100 F.R.D. 280, 288 (N.D. Ill. 1983). 
Other factors to be considered in analyzing whether common 
questions of law or fact predominate over individual questions 
include:

(A) the interest of members of the class in individually 
controlling the prosecution or defense of separate 
actions; (B) the extent and nature of any litigation 
concerning the controversy already commenced by or 
against members of the class; (C) the desirability or 
undesirability of concentrating the litigation of the 
claims in the particular forum; (D) the difficulties likely 
to be encountered in the management [*14]  of a class 
action.

FED. R. CIV. P. 23(b)(3).

With respect to the requirements of Rule 23(b)(3), Plaintiffs 
argue that a common question of law-- whether the premiums 
paid by OSB to mortgage brokers violate Section 8 of 
RESPA-- predominates over individual questions of law 
presented by the class. Further, Plaintiffs argue that a 
common question of fact -- e.g. whether the amount of 
premium payments made by OSB to mortgage brokers were 
determined without reference to the services provided to the 
borrowers -- also predominates over individual questions of 
fact presented by the class. Finally Plaintiffs argue that a class 
action is a superior method of adjudicating the claims because 
the class is manageable; it would be impracticable for each 
class member to individually bear the costs of litigation; it is 
in the interests of justice that all claims be determined 
uniformly; and it would be impracticable for the court to hear 
each member's claim individually.

Defendant argues that Plaintiffs are unable to demonstrate that 
their common claims predominate over individual claims. 
Specifically, Defendant argues that individual questions of 
fact are likely to overwhelm any common questions [*15]  
because the suit will require individual determinations of the 
services each mortgage broker provided and the reasonable 
values of the services so provided.

The only circuit court to have addressed the issue of whether 
broker premiums violate Section 8 of RESPA anticipated the 
determination in HUD's Policy Statement that such premium 
payments are not per se illegal referral fees under the Act. See 
Culpepper v. Inland Mortgage Corp., 144 F.3d 717, 718 (11th 
Cir. 1998) ("Culpepper II"). Indeed, Eleventh Circuit found 
that the question of whether a yield spread premium violates 
RESPA's anti-kickback provision is "highly dependent upon 
the facts [of the particular] financial transaction." See 
Culpepper v. Inland Mortgage Corp., 132 F.3d 692, 697 n.5 
(11th Cir. 1998) ("Culpepper I"). 5 Culpepper I articulated a 
test for determining whether broker premiums violate Section 
8 of RESPA. The test requires a two-step analysis: (1) 
whether any goods or services were actually provided; and (2) 
if so, whether the payment was reasonable. See Culpepper I, 
132 F.3d at 695-97. This test has been superseded by the test 
articulated in [*16]  HUD's Policy Statement. Prior to HUD's 
recent Policy Statement, a majority of federal district courts 
addressing allegation of Section 8 violations have denied class 
certification on the basis that the dominance of individual 
questions of fact preclude satisfaction of the Rule 23(b)(3) 
requirement. See e.g., Hinton v. First Am. Mortgage, 1998 
U.S. Dist. LEXIS 2712, 1998 WL 111668, at *5 (N.D. Ill. 
March 3, 1998); Taylor v. Flagstar Bank, F.S.B., 181 F.R.D. 
509, 512 (M.D. Ala. 1998); Dubose v. First Sec. Savs. Bank, 
183 F.R.D. 583 (M.D. Ala. 1997); Briggs v. Countrywide 
Funding Corp., 183 F.R.D. 576 (M.D. Ala. 1997); Marinaccio 
v. Barnett Banks, Inc., 176 F.R.D. 104 (S.D.N.Y. 1997); Moniz 
v. CrossLand Mortgage Corp., 175 F.R.D. 1 (D. Mass. 1997); 
Schmitz v. Aegis Mortgage Corp., 1998 U.S. Dist. LEXIS 
22736, Case No. 97-2142, slip op., (D. Minn. Aug. 3, 1998); 
Conomos v. Chase Manhattan Corp., 1998 U.S. Dist. LEXIS 
3135, 1998 WL 118154, at *6 (S.D.N.Y. March 17, 1998); 
Barboza v. Ford Consumer Fin. Co., Inc., 1998 U.S. Dist. 
LEXIS 14170, 1998 WL 148832, at *6 (D. Mass. Jan. 30, 
1998).

 [*17]  Since HUD published its policy statement, a plaintiff 
seeking class certification for claims alleging Section 8 
violations based on broker premiums arguably must make a 
more difficult showing: a plaintiff cannot merely rely on a 
showing that the premium was unconnected to specific 
services as suggested in Culpepper I, 132 F.3d at 697. 
Instead, a plaintiff must show that the broker premium 

5 This court, in addressing Defendant's earlier motion to dismiss also 
noted, without deciding, that the question of whether broker 
premiums violate Section 8 of RESPA is a highly factual 
determination. See Golon v. Ohio Savs. Bank, 1999 U.S. Dist. LEXIS 
4142, 1999 WL 184402 at *2 (N.D. Ill. 1999).
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unreasonably exceeded the value of goods or services the 
mortgage brokers provided or performed. See 64 Fed. Reg. at 
10084. The test articulated in HUD's Policy Statement 
requires that an individual examination of each transaction be 
performed to determine what services the broker provided, 
and whether the broker's total compensation for those services 
was reasonable. See id. Several district courts addressing this 
issue after the publication of the Policy Statement have 
concluded that the individualized factual analysis required 
under the new test necessarily precludes Plaintiffs from 
proceeding as a class. See e.g., Levine v. North Am. Mortgage, 
188 F.R.D. 320, 1999 WL 454651, at *10 (D. Minn. 1999); 
Kroskin v. Aggressive  [*18]   Mortgage Corp., 1999 U.S. 
Dist. LEXIS 21517, Case No. 98-600, slip op. (D. Minn. July 
12, 1999).  Medlock v. Chase Manhattan Mortgage Corp., 
1999 U.S. Dist. LEXIS 19937, Case No. 1:98-CV-1927-RWS, 
slip op. (N.D. Ga. April 21, 1999); Buckley v. Firstar Home 
Mortgage, 1999 U.S. Dist. LEXIS 21511, Case No. 98c5092, 
slip op. (N.D. Ill. Aug. 26, 1999). 6 But see, Dujanovic v. 
MortgageAmerica, Inc., 185 F.R.D. 660 (N.D. Ala. 1999) 
(certifying the class without mentioning HUD's Policy 
Statement); Heimmermann v. First Union Mortgage Corp., 
188 F.R.D. 403, 1999 WL 704236, at *5 (N.D. Ala. 1999) 
(addressing HUD's Policy Statement and certifying the class).

Plaintiff relies on Dujanovic where the District Court for the 
Northern District of Alabama certified a class [*19]  of 
plaintiffs. See Dujanovic, 185 F.R.D. 660 (N.D. Ala. 1999). In 
that case, the court determined that the reasonableness of the 
payments need only be considered if the plaintiff fails to 
prove the lack of any connection between the payment of the 
broker premium and any goods and services provided by the 
broker. See Dujanovic, 185 F.R.D. at 673. This analysis, 
based on Regulation X, 24 C.F.R. § 3500.14(g)(2) and on the 
test articulated in Culpepper I, has since been clarified and 
superseded by HUD's Policy Statement. Although Dujanovic 
was decided after HUD published its Policy Statement, the 
court in that case did not address the Policy Statement. 
Therefore, the holding in Dujanovic has limited force for the 
purposes of the present motion.

Beyond relying on Dujanovic, Plaintiffs contend that their 
claims can be resolved using generalized evidence. 
Specifically, Plaintiffs point to the OSB Manual and the daily 
rate sheets provided by OSB to the mortgage brokers with 
whom it has relationships. In particular, Plaintiffs argue that 
the amount of the premiums paid by OSB to the mortgage 

6 Defendant cites other cases denying class certification for alleged 
Section 8 violations based on broker premiums and decided after 
HUD published its Policy Statement, but these cases fail to address 
the Policy Statement and are therefore not relevant to this discussion.

brokers is determined by reference to the amount [*20]  of the 
loan and the interest rate recorded in these documents and not 
by reference to individual services provided. Therefore, 
Plaintiffs argue, OSB conducts its table funded residential 
mortgage loan processing in a uniform manner. Under the 
clarified HUD analysis, however, "neither step of the inquiry 
depends on a finding whether the yield spread premium was 
tied specifically to, or paid in exchange for services 
provided." See Levine, 1999 WL 454651, at *10. Instead the 
first step requires a determination of whether the broker 
provided any services, and the second step focuses on the 
reasonableness of the broker's total compensation for these 
services. Referring to the rate sheets alone and the OSB 
manual, a trier of fact could not make either determination. 
Plaintiffs have not established that whether a broker provided 
any services to a borrower is amenable to generalized proof. 
Nor have Plaintiffs shown that the reasonableness of the total 
compensation received by the broker can be determined 
without a factual analysis of each individual loan transaction. 
Moreover, under the HUD test, OSB should have the 
opportunity to present evidence to prove in an 
individual [*21]  case that the premium payment made by the 
lender to the borrower was reasonably related to the services 
provided to the borrower. See Richter v. Banc One Mortgage 
Corp., 1999 U.S. Dist. LEXIS 16074, Civ. No. 97-2195, slip 
op. at 19 (D. Ariz. March 17, 1999) (denying motion for class 
certification based on a finding that individualized 
determinations are necessary to determine each borrower's 
and each broker's intent on how the broker would be 
compensated for services).

Plaintiffs also argue that the recently clarified standard 
articulated by HUD would "emasculate" borrowers of a 
RESPA remedy because it would effectively allow post hoc 
rationalizations by lending institutions who pay premiums to 
mortgage brokers. A similar argument was accepted by the 
court in Heimmermann, 188 F.R.D. 403, 1999 WL 704236, at 
*2-3 (N.D. Ala. 1999) (relying on Culpepper I test and 
rejecting an interpretation of the new HUD test that disregards 
the absence of a link between the premium payment and the 
services provided as logically inconsistent with RESPA in 
that it would legalize some referral fees and kickbacks).

The court shares the concerns about HUD's Policy Statement 
expressed in Heimmermann. The court [*22]  notes that the 
first step in the new inquiry effectively disallows plaintiffs 
from ever challenging broker premium payments under 
Section 8 as a class. 7 Whether or not an individual mortgage 

7 The court concludes this is the logical result of the HUD Policy 
Statement, despite language in the Policy Statement referring to yield 
spread premiums in "individual cases or classes of transactions." See 

1999 U.S. Dist. LEXIS 16452, *17
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broker provided services to an individual borrower in any 
given loan transaction necessitates a transaction-by-
transaction inquiry. Thereafter, second prong of the HUD test, 
appears to place on plaintiff the burden of proving that the 
premium fee is unreasonable in light of the services received, 
even where, as here, the evidence suggests that the amount of 
the broker premium was set without any reference to the 
services provided by the broker at all.

Nevertheless, the court here rejects Plaintiffs' "emasculation" 
argument for two reasons. First, HN10[ ] a borrower would 
not be denied a [*23]  RESPA remedy on an individual basis 
if he could show either that his mortgage broker provided no 
services, or that if the broker did provide services, his total 
compensation was not reasonably related to the services 
performed. 8 RESPA allows for an award of treble damages 
and attorney fees and costs; thus a plaintiff who can make the 
showing set forth above would certainly be entitled to an 
adequate remedy under RESPA. See 12 U.S.C. § 2607(d)(2), 
(5).

 [*24]  Second, HN11[ ] the test articulated by HUD, the 
agency charged by Congress with the authority and 
responsibility to interpret and administer RESPA, is entitled 
to great deference. See Levine, 1999 WL 454651, at *7. Even 
if this court were to conclude that the test articulated by 
Culpepper I is the better test, this court is obligated to defer to 
HUD's analysis. As the Levine court similarly noted, Plaintiffs 
here can succeed in attacking HUD's Policy Statement only 
by showing that "HUD's interpretation of RESPA and 
application of the statute to yield spread premiums is 
irrational, arbitrary, or manifestly contrary to the language of 
the statute." See id. (citing Chevron U.S.A., Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837, 843-44, 81 L. 
Ed. 2d 694, 104 S. Ct. 2778 (1984).

The facts in Levine are almost identical to the facts presented 
here. In Levine, the plaintiff, upon meeting with a mortgage 
broker, agreed to pay the broker a set fee for the services 
provided him in securing financing to purchase a home. See 
Levine, 1999 WL 454651, at *1. At closing, the plaintiff 
receive a settlement statement itemizing [*25]  fees he 

64 Fed. Reg. 10084.

8 The court acknowledges, however, that a class action is not the only 
way that relief can be provided to more than an individual plaintiff 
alleging a RESPA violation. Plaintiffs here could seek a declaratory 
judgment, declaring OSB's policy of providing premium payments to 
mortgage brokers without reference to the services provided 
borrowers, and only with reference to the amount, type and interest 
rate on the loan, as violative of Section 8 of RESPA. A declaration 
that this practice violates RESPA's anti-kickback provision might be 
controlling in actions by other borrowers for damages.

incurred in the loan application process. See id. at *2. 
Included in this statement was a yield spread premium 
payment from the lender to the broker. See id. The amount of 
the premium payment was based on daily sheets which set 
forth applicable interest rates on loans and corresponding 
premium payments. See id. at *4. The rate sheets made no 
reference to services provided by the broker to the borrower. 
See id.

In denying the plaintiff's motion for class certification, the 
court rejected the Culpepper I test and adopted the HUD 
Policy Statement test. See id. at *6. Specifically, although the 
new HUD standard is less rigorous as applied to defendant 
lenders than the standard articulated in Culpepper I, it is still 
consistent with the purpose and language of Section 8. See id. 
at *7. The Levine court held that by ensuring that a broker's 
total compensation is reasonable in light of the services he 
provided, the HUD standard serves Section 8's goal of 
preventing unnecessary and inflated fees in the home 
purchasing process. See id. at *8. Moreover, the new HUD 
standard is not arbitrary, but rather is "a reasonable method of 
distinguishing [*26]  between lender payments to brokers that 
fall within the [exemptions] of subsection (c) and those that 
do not." See id.

For the same reasons cited by the Levine court, the court 
concludes that HUD's new analysis is neither arbitrary, 
capricious nor contrary to the intent of the Act. Because 
deference must be given to the agency to which Congress has 
delegated authority, the court will adopt the test articulated in 
the HUD policy statement and concludes, under this analysis, 
that common questions of law and fact do not predominate 
over questions affecting individual members. In light of this 
determination, the court need not reach the superiority 
requirement of Rule 23(b).

CONCLUSION

For the foregoing reasons, Plaintiffs' motion for class 
certification is denied.

ENTER:

Dated: October 14, 1999

REBECCA R. PALLMEYER

United States District Judge 
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Opinion

AMENDED MEMORANDUM and ORDER

Herndon, District Judge:

Introduction

Now before the Court are Plaintiffs' Motion for Final 
Approval of Settlement (Doc. 953) and Plaintiffs' Motion for 
Attorneys' Fees and Costs (Doc. 952). The Court has also 
received Defendant State Farm Mutual Automobile Insurance 
Company's Brief in Support of Final Approval of Class 
Settlement (Doc. 971). On December 13, 2018, the Court held 
a hearing on the motions and orally granted the motions in 
detail. Based on the reasons stated in the record and the 
following, the Court concludes that under the facts of this 
case: (1) the Settlement is fair, reasonable, and adequate; and 
(2) Class Counsel's requested fees and expenses are 
reasonable and reflect a fair ex ante price for their services.

Out of the approximately 4.7 million class members—many 
of whom received direct, individual [*7]  notice—only one 
person, Lisa Marlow, objected to the proposed Settlement and 
fee request (Doc. 961). The Court has carefully considered the 
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arguments raised in Ms. Marlow's objection and finds them 
unpersuasive.

Background

The facts underlying this lawsuit stretch back more than 
twenty years. In 1997, consumers filed a proposed nationwide 
class action, Avery v. State Farm Mutual Automobile 
Insurance Co. ("Avery"), alleging that State Farm violated 
consumer protection laws and breached its contracts with 
policy holders by equipping their vehicles with sub-standard 
non-OEM parts. A class of approximately 4.7 million insureds 
was certified and, after a multi-week trial in 1999, they 
secured a $1.18 billion verdict. That verdict was reduced to 
$1.056 billion by the intermediate court of appeals but 
otherwise upheld. State Farm then petitioned for review in the 
Illinois Supreme Court, and shortly thereafter, in 2002, it was 
announced that there would be a vacancy on that Court in 
2004.

At that time, as Plaintiffs alleged in this lawsuit, State Farm 
and its co-defendants engaged in a scheme to (1) secretly 
recruit then-trial Judge Karmeier to run for the open seat on 
the Illinois Supreme Court, [*8]  before which the billion-
dollar judgment against State Farm in Avery was pending; (2) 
help organize and manage his campaign behind the scenes; 
(3) covertly funnel millions of dollars (well over a majority of 
all reported campaign funds) to support the Karmeier 
campaign through intermediary organizations over which it 
exerted considerable influence; and (4) after helping to secure 
Justice Karmeier's election, obscure, conceal, and 
misrepresent the degree and nature of their support so that 
Justice Karmeier could participate in the Avery deliberations. 
In this Hale action, filed in 2012, Plaintiffs maintained that 
this scheme violated the Racketeer Influenced Corrupt 
Organizations Act ("RICO"), 18 U.S.C. §§ 1962(c)-(d), and 
deprived them of an impartial forum and their property 
interest in the Avery judgment. The operative Complaint in 
this case, which was entered as part of the Settlement, the 
Second Amended Complaint, includes both RICO and unjust 
enrichment claims.

Defendants denied—and continue to deny—any wrongdoing 
and vigorously opposed all of Plaintiffs' claims. Defendants 
have asserted [*9]  myriad defenses in this litigation, 
including Rooker-Feldman, res judicata, collateral estoppel, 
Noerr Pennington, statute of limitations, and various other 
RICO element specific defenses. State Farm considers this 
settlement to be one which it is settling under the unjust 
enrichment claim rather than the alleged RICO claims.

The litigation that ensued was long and extremely hard-

fought. The discovery process involved dozens of disputes 
overseen by Magistrate Judge Williams, including no less 
than 50 discovery conferences, the production and review of 
hundreds of thousands of pages of documents, and 68 
depositions. Furthermore, over the course of more than six 
years of litigation, the parties briefed approximately 100 
contested motions, including: (1) motions to dismiss by each 
defendant and a petition for a writ of mandamus to the 
Seventh Circuit from the order denying the motions; (2) a 
motion for class certification, and two petitions to the Seventh 
Circuit for permission to leave to appeal from the orders 
granting class certification and later clarifying the order 
granting class certification; (3) two separate and extensive 
summary judgment motions on, among other issues, Rooker-
Feldman [*10] , claim and issue preclusion, Noerr-
Pennington, statute of limitations, and RICO causation and 
injury; and (4) dozens of motions in limine and Daubert 
motions. The parties then prepared fully for what was to be a 
six-week trial and selected a jury. On the day of opening 
statements—and with the assistance of a Court-appointed 
settlement master—the parties announced a proposed 
settlement.

The proposed Settlement secures a non-reversionary cash 
fund of $250 million. Doc. 941 ¶ 8. Each member of the 
class—the definition of which was set forth both in the order 
certifying the identical litigation class and in the Court's 
preliminary approval order—is entitled to an equal, pro-rata 
share of the fund. Id. § A(l). Settlement checks will be 
delivered automatically to the approximately 1.43 million 
class members whose addresses are known. Id.; see also Doc. 
973 at 4. The remaining class members must submit relatively 
simple claim forms to establish class membership. Doc. 941 § 
A(l). If any funds remain after initial distributions, efforts at 
re-distribution to Class members—including redistribution to 
claimants—will continue until redistribution become 
impracticable. Id. ¶ 15. In no event will [*11]  there be a 
reversion to Defendants. Id.

The common fund will also cover the cost of settlement notice 
and administration as well as attorneys' fees and costs. Here, 
Class Counsel has requested 33.33% of the common fund—
net of the $2.1 million in estimated costs for settlement notice 
and administration, but inclusive of interest accrued on the 
fund at the time of payment. Doc. 954 at 3. They also seek 
reimbursement of $6,971,852.80 in litigation costs and 
expenses and awards of $25,000 for each of the three Class 
Representatives. Id.

The Court previously granted preliminary approval to the 
Settlement and the notice plan (Docs. 942, 947), after which 
comprehensive direct and publication notice was implemented 
to reach the approximately 4.7 million class members. 
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Pursuant to a schedule set by this Court, Plaintiffs moved for 
final approval of the Settlement and Class Counsel moved for 
an award of attorneys' fees and costs. Docs. 953-54. As noted 
above, one person objected to the terms of the Settlement and 
Class Counsel's fee request (Doc. 961), and her objection was 
thoroughly addressed in separate filings submitted by both 
Plaintiffs and Defendants (Docs. 971-73). The Court then 
held [*12]  a fairness hearing and has considered all 
arguments raised at the hearing and in the written submissions 
before the Court.

Analysis

I. Final Approval of the Settlement

The newly amended Rule 23 requires courts to determine 
whether a proposed settlement is "fair, reasonable, and 
adequate" after considering whether:

(A) the class representatives and class counsel have 
adequately represented the class;
(B) the proposal was negotiated at arm's length;
(C) the relief provided for the class is adequate, taking 
into account:

(i) the costs, risks, and delay of trial and appeal;
(ii) the effectiveness of any proposed method of 
distributing relief to the class, including the method 
of processing class-member claims;
(iii) the terms of any proposed award of attorney's 
fees, including timing of payment; and

(iv) any agreement required to be identified under 
Rule 23(e)(3); and

(D) the proposal treats class members equitably relative 
to each other.

Fed. R. Civ. P. 23(e)(2). These considerations overlap with 
the factors previously articulated by the Seventh Circuit, 
which include: (1) the strength of the plaintiff's case 
compared to the terms of the settlement; (2) the complexity, 
length, and expense of continued litigation; (3) the amount of 
opposition [*13]  to the settlement; (4) the presence of 
collusion in gaining a settlement; (5) the stage of the 
proceedings and the amount of discovery completed. See, e.g., 
Synfuel Techs., Inc. v. DHL Express (USA), Inc., 463 F.3d 
646, 653 (7th Cir. 2006); Gen. Elec. Capital Corp. v. Lease 
Resolution Corp., 128 F.3d 1074, 1082 (7th Cir. 1997). All of 
these factors, whether in Rule 23 or Seventh Circuit 
jurisprudence, favor approval of the Settlement.

A. Adequacy of Representation—Rule 23(e)(2)(A)

At the initial class certification stage, when class certification 
was granted for trial purposes, the Court concluded that the 
Class Representatives and Class Counsel were adequate. Doc. 
556 at 15-18. This remains true. The Class Representatives 
have "no conflicts of interest" (id. at 16) and have invested 
significant time and resources in this litigation for more than 
six years (Doc. 954-4 ¶ 11). Class Counsel have "extensive 
experience in prosecuting RICO claims, class actions, and 
various complex cases" (Doc. 556 at 17) and have litigated 
this case intensively, and successfully, for almost seven years 
(Doc. 954 at 5-6). Adequacy of representation is uncontested 
and favors approval.

B. Arm's Length Negotiations and Non-Collusiveness of 
Settlement Process—Rule 23(e)(2)(B) and the Seventh 
Circuit's First Factor

The settlement negotiations were conducted at arm's length 
and overseen by two experienced, Court-appointed 
mediators. [*14]  The first mediation, overseen by Judge 
James F. Holderman (Ret.), failed after more than a year of 
effort, after which the Parties remained far apart. In the weeks 
leading up to trial, the Parties revived the negotiations under 
the guidance of Court-appointed settlement master Randi 
Ellis, and reached an agreement on the eve of opening 
statements. After considering the extensive record, the Court 
previously found that "the Settlement Agreement has been 
negotiated in good faith at arms' length between experienced 
attorneys familiar with the legal and factual issues of this 
case, and overseen by experienced and Court-appointed 
mediators." Doc. 942 at 2. No objector offers any reason to 
disturb this conclusion. This factor, therefore, strongly favors 
final approval. See Great Neck Capital Appreciation Inv. 
P'ship, L.P. v. PricewaterhouseCoopers, L.L.P., 212 F.R.D. 
400, 410 (E.D. Wis. 2002) (citation omitted) ("A strong 
presumption of fairness attaches to a settlement agreement 
when it is the result of this type of [arm's length] 
negotiation.").

C. Adequacy of the Relief Provided by the Settlement—
Rule 23(e)(2)(C) and the Seventh Circuit's Second Factor

As noted above, the Settlement secures a non-reversionary, 
$250 million common fund that—after deducting the cost of 
settlement notice and administration, attorneys' fees [*15]  
and costs, and class representative service awards—will be 
available in equal shares to all class members. The Court 
concludes that this relief is more than adequate taking into 
account each of the Rule 23(e)(2)(C) factors.
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1. The Costs, Risks, and Delay of Trial and Appeal—Rule 
23(e)(2)(C)(i)

As noted above, this case settled after a jury had been 
empaneled and after more than six years of intensive and 
extremely hard-fought litigation. Over the course of this 
litigation, the Court ruled on motions to dismiss filed by all 
Defendants, a heavily contested class certification motion, 
two different summary judgment motions and accompanying 
Daubert motions, and literally dozens of pre-trial Daubert 
motions and motions in limine, among many other disputed 
issues. The Court also oversaw and regularly communicated 
with Magistrate Judge Williams, who handled literally dozens 
of discovery disputes and held almost monthly hearings and 
status conferences. The Court, along with the parties, also 
prepared for what was to be a six-week trial. As a result of 
these efforts, the Court is completely, fully, and thoroughly 
familiar with the many complex factual and legal issues 
involved in this case. Indeed, the Court's and the 
parties' [*16]  knowledge in this case is likely as close to 
complete as one could ever achieve in a piece of litigation, 
short of knowing what the jury and the court of appeals would 
do with the trial for which the parties, and the Court, had fully 
prepared.

Based on this knowledge and history, the Court concludes that 
the Settlement provides fair, adequate, and reasonable relief to 
the class in light of the costs, risks, and delay of trial and 
appeal. Plaintiffs faced many significant risks at trial such as, 
among others, establishing all the elements of their causes of 
action, including the disputed RICO proximate causation 
requirement, and a fact-based statute of limitations inquiry. 
On appeal (which, given the history of this litigation, would 
be inevitable), Plaintiffs faced additional significant and 
difficult issues, including Rooker-Feldman, Noerr-
Pennington, res judicata, and, again, statute of limitations and 
RICO-causation, among others. These points are well 
captured in State Farm's brief in support of final approval, 
which details what State Farm believed was "the strength of 
[its] powerful factual and legal defenses and the serious 
obstacles Plaintiffs would have faced at trial and on [*17]  
appeal." Doc. 971 at 2. This brief makes clear both that 
significant risks remained and that, absent resolution, State 
Farm was fully committed to continuing its spirited defense at 
trial and on appeal.

Regardless of the outcome of these proceedings, there can be 
no question that they would have added significant costs and 
delay. The parties settled at the beginning of what was to be a 
long and undoubtedly expensive trial. Moreover, absent this 
proposed resolution, and considering the strong likelihood of 
post-trial motions and appeals, the parties were unlikely to 
achieve a final disposition any time soon. This factor strongly 

favors final approval of the Settlement and is particularly 
compelling given the length both of this litigation and the 
underlying Avery litigation.

The sole objector, Marlow, makes two points in arguing 
otherwise. First, she believes that Plaintiffs had little risk 
because, among other reasons, many of the issues discussed 
above "made their way to the Seventh Circuit, . . . and on each 
occasion, Plaintiffs were the victors." Doc. 961 at 7. Second, 
she claims that that the proposed settlement secures only a 
miniscule percentage of the over $7 billion, including [*18]  
interest and trebled damages, "the jury (or the Court)" had 
"few, if any, alternatives but to award." Id. at 5-6. Neither 
argument is persuasive.

As noted above, real risk remained at trial on, among other 
issues, the statute of limitations, RICO causation, and RICO 
injury. On appeal, moreover, all issues were fair game, 
because, contrary to Marlow's mistaken belief, the Seventh 
Circuit did not issue any definitive rulings in its three orders 
denying State Farm's petitions for interlocutory appeal. As to 
the amount of the Settlement, Marlow's assumption that post-
judgment interest would automatically have been applied is 
incorrect. The Court had yet to decide that issue (Doc. 905 at 
31-32), and State Farm adamantly maintained that such 
interest was unsupported by the law (Doc. 880 at 2). Finally, 
Marlow's suggestion that the adequacy of the relief secured by 
the Settlement must be measured against potential treble 
damages contravenes established authority. See, e.g., 
Carnegie v. Household Int'l, Inc., 445 F. Supp. 2d 1032, 1035 
(N.D. Ill. 2006) ("[I]n determining a settlement value, the 
potential for treble damages should not be taken into 
account.").1

1 See also, e.g., Rodriguez v. W. Publ'g Corp., 563 F.3d 948, 964 (9th 
Cir. 2009) ("[C]ourts do not traditionally factor treble damages into 
the calculus for determining a reasonable settlement value."); 
Lorazepam & Clorazepate Antitrust Litig., 205 F.R.D. 369, 376, n.12 
(D.D.C. 2002) ("[T]he standard for evaluating settlement involves a 
comparison of the settlement amount with the estimated single 
damages."); Cnty. of Suffolk v. Long Island Lighting Co., 907 F.2d 
1295, 1324 (2d Cir. 1990) ("[T]he district judge correctly recognized 
that it is inappropriate to measure the adequacy of a settlement 
amount by comparing it to a possible trebled base recovery figure."); 
City of Detroit v. Grinnell Corp., 495 F.2d 448, 458-59 (2d Cir. 
1974) ("[T]he vast majority of courts which have approved 
settlements ... have given their approval ... based on an estimate of 
single damages only."), overruled on other grounds as recognized by 
U.S. Football League v. Nat'l Football League, 887 F.2d 408, 415-
16 (2d Cir. 1989). Although a small minority of district courts has 
evaluated treble damages in a settlement context, there is "no 
authority that requires a district court to assess the fairness of a 
settlement in light of the potential for trebled damages." Sullivan v. 
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To reiterate, based on its extensive history and intimate [*19]  
familiarity with this litigation, the Court easily concludes that 
the relief secured by the proposed settlement is fair, adequate, 
and reasonable in light of the costs, risks, and delay of trial 
and appeal. See In re Mexico Money Transfer Litig., 164 F. 
Supp. 2d 1002, 1014 (N.D. Ill. 2000) (quoting Isby v. Bayh, 75 
F.3d 1191, 1200 (7th Cir. 1996)) (in evaluating a proposed 
settlement, the court must recognize that the "'essence of 
settlement is compromise'" and will not represent a total win 
for either side); Van Lith v. iHeartMedia + Entm't, Inc., No. 
1:16-CV-00066-SKO, 2017 U.S. Dist. LEXIS 162838, 2017 
WL 4340337, at *12 (E.D. Cal. Sept. 29, 2017) ("'It is well-
settled law that a proposed settlement may be acceptable even 
though it amounts to only a fraction of the potential recovery 
that might be available to the class members at trial.'") 
(citations omitted).

2. The Effectiveness of Any Proposed Method of 
Distributing Relief to the Class, Including the Method of 
Processing Class-Member Claims—Rule 23(e)(2)(C)(ii)

Under the terms of the proposed Settlement, settlement funds 
will be distributed automatically, with no need for a claim 
form, to the approximately 1.43 million class members whose 
contact information is known to the parties. The remainder of 
the class has only to submit a relatively simple claim form 
with basic questions about class membership. This procedure 
is claimant-friendly, efficient, cost-effective, [*20]  
proportional and reasonable under the particular 
circumstances of this case.

3. The Terms of any Proposed Award of Attorney's Fees, 
Including Timing of Payment—Rule 23(e)(2)(C)(ii)

The Court analyzes the terms of Class Counsel's request for 
attorneys' fees and expenses below. In short, the Court finds 
the requested fees and costs are reasonable and concludes that 
the relief that remains for the class—all of which will be 
distributed without any possibility of reversion—is adequate 
in light of all the additional factors discussed herein. This 
factor favors final approval.

4. Any Agreement Required To Be Identified Under Rule 
23(e)(3)—Rule 23(e)(2)(C)(iv)

The parties have not identified, nor is the Court aware of, any 

DB Invs., Inc., 667 F.3d 273, 325 (3d Cir. 2011) (quoting In re 
Cmty. Bank of N. Va., 622 F.3d 275, 312 (3d Cir. 2010) (emphasis in 
original)).

agreement—other than the Settlement itself—that must be 
considered pursuant to Rule 23(e)(3). This factor is neutral.

D. Equitable Treatment of Class Members—Rule 
23(e)(2)(D)

All class members are entitled to the same relief under the 
proposed Settlement. This proposal is fair and equitable 
because the class members' interests in the Avery judgment 
were undivided when they were lost and, thus, each class 
member's damages were identical. The proposed Settlement 
therefore entitles each class member to an equal, pro-rata 
share of the Settlement fund. Doc. 941 [*21]  § A(l).

Objector Marlow does not dispute that the Settlement's 
allocation is equitable. She does, however, claim that the 
objection process is unduly burdensome because it requires 
objectors, and not other class member claimants, to produce 
"proof of class membership." Doc. 961 at 17. According to 
Marlow, "[s]addling objectors with burdens not imposed on 
all class members is punitive, intended to intimidate class 
members from objecting." Id. The Court disagrees. Asking 
objectors to provide "proof of class membership . . . is not 
burdensome and is a reasonable safeguard against 
manipulation of the process by non-class members." See, e.g., 
Mexico Money Transfer, 164 F. Supp. 2d at 1032. The Court 
observes that objectors can play an important role in the 
settlement approval process. But, by appealing from a trial 
court order approving a settlement, objectors can also 
significantly delay the implementation of a settlement and the 
distribution of the settlement funds for the entire class—
which here includes millions of class members who have 
voiced no opposition to the Settlement and who have waited 
for over 20 years for relief. Marlow has not convinced the 
Court that it erred in determining that those who wish to wield 
this leverage [*22]  must demonstrate their standing to do 
so—and may be cross-examined on their standing and 
motives to object—particularly when, as here, there is but one 
objector out of millions of class members and she initially 
swore under penalty of perjury that she was not a class 
member. Marlow has advanced no evidence or compelling 
argument in support of her claim that that this provision is in 
any way "punitive" or "intended to intimidate class members 
from objecting," and the Court soundly rejects such a claim.

This factor favors final approval as well.

E. The Amount of Opposition to the Settlement—the 
Seventh Circuit's Third Factor

The Court must independently analyze all factors relevant to 
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the settlement approval inquiry. Nevertheless, the response 
from the class can provide insight into the fairness of both the 
settlement and, as discussed below, the requested attorney's 
fees and costs.

The Class here is estimated to include approximately 4.7 
million members. Approximately 1.43 million of them 
received individual postcard or email notice of the terms of 
the proposed Settlement, and the rest were notified via a 
robust publication program "estimated to reach 78.8% of all 
U.S. Adults Aged 35+ approximately [*23]  2.4 times." Doc. 
966-2 ¶¶ 26, 41. The Court previously approved the notice 
plan (Doc. 947), and now, having carefully reviewed the 
declaration of the Notice Administrator (Doc. 966-2), 
concludes that it was fully and properly executed, and 
reflected "the best notice that is practicable under the 
circumstances, including individual notice to all members 
who can be identified through reasonable effort." See Fed. R. 
Civ. P. 23(c)(2)(B). The Court further concludes that CAFA 
notice was properly effectuated to the attorneys general and 
insurance commissioners of all 50 states and District of 
Columbia.

Of the millions of Class members and more than a hundred 
senior government officials who received notice, only one 
person—and not a single government official—objected or 
otherwise criticized the Settlement. This lone voice of 
opposition represents a mere 0.00002% of the estimated 
Class. Adding the 471 people who previously opted out after 
the Class was initially certified, the percentage of the Class 
that has expressed any disapproval of the litigation or 
settlement is 0.001%. Doc. 935 ¶ 6. This remarkably low 
level of opposition is "strong circumstantial evidence in favor 
of the settlement," especially considering [*24]  that nearly 
one-and-a-half million class members received individual, 
direct notice. See, e.g., Mexico Money Transfer, 164 F. Supp. 
2d at 1021 (the fact that more than "99.9% of class members 
have neither opted out nor filed objections . . . is strong 
circumstantial evidence in favor of the settlement[]").2 This 

2 See also Camp Drug Store, Inc. v. Cochran Wholesale Pharm., 
Inc., No. 16-CV-488-SMY-RJD, 2017 U.S. Dist. LEXIS 210602, 2017 
WL 5724208, at *2 (S.D. Ill. Apr. 26, 2017) ("The lack of opposition 
from any settlement class member also militates in favor of 
settlement."), aff'd, 897 F.3d 825 (7th Cir. 2018); Kleen Prod. LLC 
v. Int'l Paper Co., No. 1:10-CV-05711, 2017 U.S. Dist. LEXIS 
183015, 2017 WL 5247928, at *3 (N.D. Ill. Oct. 17, 2017) (one 
objector out of 158,500 class members "attests to" the "fairness" of 
the settlement); In re Sw. Airlines Voucher Litig., No. 11 C 8176, 
2013 U.S. Dist. LEXIS 120735, 2013 WL 4510197, at *7 (N.D. Ill. 
Aug. 26, 2013) (concluding that objections and opt outs 
"amount[ing] to less than 0.01%" is a "low level of opposition [that] 
supports the reasonableness of the settlement"), aff'd as modified, 

factor strongly favors settlement approval.

F. The Stage of the Proceedings and the Amount of 
Discovery Completed—the Seventh Circuit's Fifth Factor

"The stage of the proceedings at which settlement is reached 
is important because it indicates how fully the district court 
and counsel are able to evaluate the merits of plaintiffs' 
claims." Armstrong v. Bd. of Sch. Dirs., 616 F.2d 305, 325 
(7th Cir. 1980). Here, the parties settled after trial had begun 
and after more than six years of intensive litigation. The 
discovery process was exhaustive, and involved: hundreds of 
thousands of documents exchanged and reviewed, including 
many documents from third parties; dozens of depositions; 
and dozens of discovery hearings and disputes resolved by 
Magistrate Judge Williams. The motion practice was also 
extensive. Indeed, there were approximately 100 [*25]  
contested motions filed in this litigation, including motions to 
dismiss, motions for class certification, motions for summary 
judgment, many Daubert motions and motions in limine, and 
three separate petitions to the Seventh Circuit. Finally, the 
parties were fully prepared for, and had in fact begun, what 
was to be a six-week trial that was to involve dozens of 
witnesses and thousands of documents. Thus, as this Court 
previously noted, the parties' knowledge of this case was 

799 F.3d 701 (7th Cir. 2015); In re AT & T Mobility Wireless Data 
Servs. Sales Tax Litig., 789 F. Supp. 2d 935, 964-65 (N.D. Ill. 2011) 
(concluding that 10 objections and "less than 0.01%" of opt outs was 
"remarkably low level of opposition" that "supports the Settlement"); 
Henry v. Sears Roebuck & Co., No. 98-cv-4110, 1999 WL 
33496080, at *11 (N.D.Ill. July 23, 1999) (twenty-four objections 
was "extremely small number" and "weighs in favor of Court 
approval"); Bell Atl. Corp. v. Bolger, 2 F.3d 1304, 1313-14 (3d Cir. 
1993) ("Less than 30 of approximately 1.1 million shareholders 
objected. This is an infinitesimal number" that "does not favor 
derailing settlement."); Stoetzner v. U.S. Steel Corp., 897 F.2d 115, 
119 (3d Cir. 1990) (where 29 of 281 (10.3%) class members 
objected, finding that the "response of the class members, both in 
numbers and in rationale, strongly favors settlement"); Van Lith, 
2017 U.S. Dist. LEXIS 162838, 2017 WL 4340337, at *14 ("Indeed, 
'[i]t is established that the absence of a large number of objections to 
a proposed class action settlement raises a strong presumption that 
the terms of a proposed class action settlement are favorable to the 
class members.'") (citation omitted); Office & Prof'l Emps. Int'l 
Union v. Int'l Union, United Auto., Aerospace & Agric. Implement 
Workers of Am., 311 F.R.D. 447, 458 (E.D. Mich. 2015) (objection 
from "[o]nly one class member[]" is "extremely minimal level of 
opposition" and "is an indication of [the] settlement's fairness") 
(citations omitted); Nat'l Rural Telecomms. Coop. v. DIRECTV, Inc., 
221 F.R.D. 523, 529 (C.D. Cal. 2004) ("It is established that the 
absence of a large number of objections to a proposed class action 
settlement raises a strong presumption that the terms of a proposed 
class settlement action are favorable to the class members.").
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likely as close to complete as one could ever achieve in a 
piece of litigation, short of knowing what the jury and the 
appellate court would do. This factor also strongly favors final 
approval.

G. Opinion of Qualified Counsel

In assessing the fairness of a proposed settlement, courts are 
"entitled to rely heavily on the opinion of competent counsel." 
Gautreaux v. Pierce, 690 F.2d 616, 634 (7th Cir. 1982) 
(citation omitted); accord Isby, 75 F.3d at 1200. As noted 
above, Class Counsel are experienced class action litigators 
whose knowledge of this case was built on years of intensive 
litigation and was about as complete as can ever be achieved 
in litigation short of completing a trial and appeal. Indeed, 
some of the Parties' counsel had tried the underlying Avery 
case and/or were involved [*26]  in the underlying appeals. 
This track record of familiarity spans three decades of first-
hand experience. Class Counsel's unanimous and strong 
endorsement therefore further supports the fairness, 
reasonableness, and adequacy of the proposed Settlement.

For all these reasons, and after considering all relevant factors 
set forth in Rule 23 and the Seventh Circuit's jurisprudence, 
the Court concludes that the Settlement is "fair, adequate, and 
reasonable" and should be granted final approval.

II. Class Counsel's Request for Attorneys' Fees and Costs

"[L]awyer[s] who recover[] a common fund . . . [are] entitled 
to a reasonable attorney's fee from the fund as a whole." 
Boeing Co. v. Van Gemert, 444 U.S. 472, 478, 100 S. Ct. 745, 
62 L. Ed. 2d 676 (1980); see also Sutton v. Bernard, 504 F.3d 
688, 691 (7th Cir. 2007). "[W]hen deciding on appropriate fee 
levels in common-fund cases," like this one, courts in the 
Seventh Circuit "must do their best to award counsel the 
market price for legal services, in light of the risk of 
nonpayment and the normal rate of compensation in the 
market at the time." In re Synthroid Mktg. Litig. ("Synthroid 
I"), 264 F.3d 712, 718 (7th Cir. 2001); accord Williams v. 
Rohm & Haas Pension Plan, 658 F.3d 629, 635 (7th Cir. 
2011) ("[T]he district court must try to assign fees that mimic 
a hypothetical ex ante bargain between the class and its 
attorneys.").

Although courts in this Circuit have the discretion to 
use [*27]  either a percentage of the fund or lodestar 
methodology, Florin v. Nationsbank of Georgia, N.A., 34 
F.3d 560, 566 (7th Cir. 1994), the percentage method is 
employed by "the vast majority of courts in the Seventh 
Circuit (like other Circuits)." Doc. 954-2 ¶ 13 (citing 

empirical studies); C.f. Beesley v. Int'l Paper Co., No. 3:06-
CV-703-DRH-CJP, 2014 U.S. Dist. LEXIS 12037, 2014 WL 
375432, at *2 (S.D. Ill. Jan. 31, 2014) (Herndon, J.) ("When 
determining a reasonable fee, the Seventh Circuit Court of 
Appeals uses the percentage basis rather than a lodestar or 
other basis.").3 The percentage method makes sense because 
"it is essentially unheard of for sophisticated lawyers to take 
on a case of this magnitude and type on any basis other than a 
contingency fee, expressed as a percentage of the relief 
obtained." In re Payment Card Interchange Fee and Merch. 
Discount Antitrust Litig., 991 F. Supp. 2d 437, 440 (E.D.N.Y. 
2014), rev'd on other grounds, 827 F.3d 223 (2d Cir. 2016). 
Thus, where, as here, "the 'prevailing' method of 
compensating lawyers for 'similar services' is the contingent 
fee, then the contingent fee is the 'market rate.'" Kirchoff v. 
Flynn, 786 F.2d 320, 324 (7th Cir. 1986) (emphasis in 
original).

Having concluded that the percentage method is appropriate, 
the Court must next determine whether Class Counsel's 
request of one-third of the common fund is reasonable and 
reflective of the ex ante market [*28]  price for Class 
Counsel's services. This analysis is informed by a number of 
factors, including: (1) the actual agreements between the 
parties as well as fee agreements reached by sophisticated 
entities in the market for legal services; (2) the risk of non-
payment at the outset of the case; (3) the caliber of Class 
Counsel's performance; and (5) information from other cases, 
including fees awarded in comparable cases. See, e.g., 
Synthroid I, 264 F.3d at 719. These factors, when viewed 
separately and together, support Class Counsel's request.

A. Fee Agreements from the Named Plaintiffs and 
Sophisticated Entities in Other Litigation.

"The first benchmark" of the market rate "is actual 
agreements" between plaintiffs and counsel. Id., at 719. Here, 
all named plaintiffs signed agreements calling for attorneys' 
fees of 40%. Doc. 954-4 ¶ 11. Perhaps more importantly, 
Class Counsel have advanced significant evidence and 

3 See also, e.g., Cooper v. IBM Pers. Pension Plan, No. CIV. 99-829-
GPM, 2005 U.S. Dist. LEXIS 17071, 2005 WL 1981501, at *3 (S.D. 
Ill. Aug. 16, 2005), rev'd and remanded on other grounds, 457 F.3d 
636 (7th Cir. 2006) ("The approach favored in the Seventh Circuit is 
to compute attorney's fees as a percentage of the benefit conferred on 
the class."); Spano v. Boeing Co., No. 06-CV-743-NJR-DGW, 2016 
U.S. Dist. LEXIS 161078, 2016 WL 3791123, at *2 (S.D. Ill. Mar. 
31, 2016) (same); Nolte v. Cigna Corp., No. 2:07-CV-2046-
HABDGB, 2013 U.S. Dist. LEXIS 184622, 2013 WL 12242015, at *2 
(C.D. Ill. Oct. 15, 2013) (same).
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empirical analysis—much of which is reflected in the 
declaration of Professor Charles Silver—demonstrating that 
sophisticated clients and sophisticated class representatives 
regularly agree to pay 33.33% or more in risky, complex 
litigation, even when potential rewards are very large. See 
Doc. 954-1 at 17-26. This [*29]  in-depth analysis confirms 
that the market that this Court must mimic—one formed by 
sophisticated entities in comparable contexts—routinely 
produces fee agreements at or above the percentage Class 
Counsel request here. Moreover, as Professor Fitzpatrick 
observed, sophisticated entities in the market for legal 
representation often negotiate fee agreements that call for 
higher percentages—sometimes reaching as high as 50%—of 
any resolution obtained after a trial begins, as was the case 
here. See, e.g., Doc. 954-2 ¶ 20 (citing empirical data). This 
factor, therefore, supports Class Counsel's requested fees.

B. Risk of non-payment

"The greater the risk of walking away empty-handed, the 
higher the award must be to attract competent and energetic 
counsel." Silverman v. Motorola Solutions, Inc., 739 F.3d 
956, 958 (7th Cir. 2013); accord, e.g., Synthroid I, 264 F.3d 
at 721 (The market rate must account for the "risk of 
nonpayment a firm agrees to bear."). Thus, "[w]hen 
determining the reasonableness of a fee request, courts put a 
fair amount of emphasis on the severity of the risk (read: 
financial risk) that class counsel assumed in undertaking the 
lawsuit." In re Dairy Farmers of Am., Inc., 80 F. Supp. 3d 
838, 847-48 (N.D. Ill. 2015). "[T]his consideration 
incentivizes attorneys to accept and (wholeheartedly) 
prosecute the seemingly too-big-to-litigate wrongs 
hidden [*30]  within the esoteric recesses of the law, ensuring 
that the attorneys are compensated for their work at the end of 
the day." Id. at 848.

It would be difficult to overstate the risk that this case 
presented at the outset. As a threshold matter, successful 
RICO actions are exceedingly rare. Gross v. Waywell, 628 F. 
Supp. 2d 475, 480 (S.D.N.Y. 2009) ("[T]he statistical record 
indicates that in 98 percent of the RICO appellate cases 
surveyed, which do not include RICO actions dismissed by 
the district courts but not appealed, plaintiffs and counsel 
invested extensive time and energies in litigation only to 
come away with a total loss."). Successful RICO class actions 
are rarer still. See, e.g., Doc. 954-1 at 34-36 (discussing study 
of RICO class actions). Moreover, the particular theory 
presented by this case was without precedent and presented a 
host of unique factual and legal challenges.

On the facts, it is important to note that unlike many cases 
where attorneys seek a substantial fee, Class Counsel here 

were not assisted by any governmental investigations or 
prosecution, for example, as is often the case large class 
actions. See, e.g., Doc. 954-2 ¶ 23 (discussing a study finding 
that "private lawyers . . . were the first to discover fraud only 
3% of [*31]  the time"); see also In Re: Syngenta Ag Mir 162 
Corn Litig., No. 14-MD-2591-JWL, 357 F. Supp. 3d 1094, 
2018 U.S. Dist. LEXIS 206840, 2018 WL 6436074, at *12 (D. 
Kan. Dec. 7, 2018) (concluding that attorney fee award of 1/3 
in super-mega-fund case was justified, in part, by the fact that 
the "case did not involve a government investigation or 
prosecution of the defendant"). As a result, the burden of 
building this case was borne entirely by Plaintiffs, and there 
was certainly no guarantee when they took the case that they 
would prevail. According to Magistrate Judge Williams, who 
closely oversaw the discovery in this case, Plaintiffs did not 
have enough evidence to "connect the dots" of their case two 
years in, much less at the time they filed. Doc. 300 at 5. 
Plaintiffs did, ultimately, marshal enough evidence to defeat 
two summary judgment motions, but that does not mean that 
they would have triumphed at trial and on appeal, and more to 
the point, it does not undermine the complexity and 
uncertainty of the challenges Plaintiffs faced when they filed 
suit.

On the law, too, Plaintiffs faced significant risks at the outset 
of this case. Defendants repeatedly advanced a number of 
strong challenges on complex issues of law, any one of which 
could have resulted in complete dismissal of the [*32]  case. 
Those challenges included, among others: Rooker-Feldman, 
claim and issue preclusion, RICO proximate cause, RICO 
injury, Noerr-Penington, and the statute of limitations. As 
noted herein, these challenging issues were briefed 
extensively in a motion to dismiss, a petition for writ of 
mandamus, class certification filings, two petitions for leave 
to appeal pursuant to Rule 23(f), and two summary judgment 
motions. Plaintiffs largely prevailed on these issues before 
this Court, but this was far from a foregone conclusion at the 
outset of this litigation, and many more obstacles remained at 
trial and on appeal.

For all these reasons, the three class action attorney fee 
experts supporting Class Counsel's motion—three of the most 
experienced and respected experts in this field—all opined 
that this case was as risky as they come. See, e.g., Doc. 954-1 
at 33 ("[T]his is one of the most important lawsuits of my 
lifetime[, and] . . . also one of the riskiest, as every relevant 
metric shows."); Doc. 954-3 ¶ 36 (identifying "[a] dozen 
independent factors [that] demonstrate the riskiness of this 
case viewed ex ante — and [that were] borne out by the arc of 
the litigation"); Doc. 954-2 P 21 ("[I]t is a gross 
understatement [*33]  to say that this case involved above-
average risks.") (emphasis in original). This Court agrees and 
concludes that the risk of non-payment at the outset of the 
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case overwhelmingly favors Class Counsel's requested one-
third fee.

Marlow's arguments to the contrary miss the mark entirely. 
She acknowledges that, in determining the market price for 
counsel's service, courts must assess the risk that existed "at 
the outset of the case" (Doc. 961 at 8 (quoting Synthroid I, 
264 F.3d at 718)), but her actual analysis focuses only on "the 
risks of proceeding to trial with the evidence [Class Counsel] 
amassed during over six years of litigation" (id. at 15). While 
the risk that remained at the time of resolution remained 
significant, as noted above, that level of risk—after having 
achieved victories on motions to dismiss, class certification, 
summary judgment and more—is irrelevant to the ex ante 
market price inquiry required in this Circuit. Moreover, 
Marlow's observation that more attorneys joined the litigation 
as it progressed overlooks the fact that some of the firms 
initially prosecuting this case later withdrew. See Docs. 439 
and 455. Regardless, this point is, at best, evidence that 
Plaintiffs' case got stronger over the [*34]  course of 
litigation. Finally, Marlow ignores the undisputed fact that no 
other lawyers were interested in taking this case when it was 
filed, and none opposed or otherwise contested Plaintiffs' 
Motion for Appointment of Co-Lead and Liaison Counsel. 
Doc. 179. There was no such competition, notwithstanding 
the potential size of the case, presumably because of the 
extremely high level of risk. Again, this factor strongly favors 
approval of Class Counsel's requested fees.

C. The Quality of Class Counsel's Performance

Also relevant to this analysis is the quality of Class Counsel's 
work. Taubenfeld v. AON Corp., 415 F.3d 597, 600 (7th Cir. 
2005) (noting that the "evidence of the quality of legal 
services rendered" is among the "type[s] of evidence needed 
to mimic the market per Synthroid I"); Schulte v. Fifth Third 
Bank, 805 F. Supp. 2d 560, 597 (N.D. Ill. 2011) 
(Compensation also depends on "the quality of [counsel's] 
performance."). Class Counsel's work here, and the results 
they obtained, are both exemplary. As described above, over 
the course of more than six years and approximately 100 
contested motions, Counsel achieved many significant 
victories. They survived motions to dismiss, two independent 
motions for summary judgment, and three trips to the Seventh 
Circuit; achieved certification of a nationwide class; [*35]  
and also secured a series of important wins on pre-trial 
motions in limine and Daubert motions before taking the case 
through the beginning of trial. These were all significant 
achievements, given the complexity and difficulty of both the 
factual and legal issues involved in this novel case. In sum, 
Class Counsel worked hard on this litigation and the caliber of 
that work was consistently first rate. This factor, too, supports 

Class Counsel's request.

D. Information from Other Cases

Another relevant data point for the market price for attorneys' 
fees is those awarded in "analogous class action settlements." 
Taubenfeld, 415 F.3d at 600; accord Silverman, 739 F.3d at 
958. Although it is difficult to find cases that compare to this 
one, this factor too supports Class Counsel's request.

Courts within the Seventh Circuit, and elsewhere, regularly 
award percentages of 33.33% or higher to counsel in class 
action litigation.4 Professor Rubenstein—drawing upon his 
analysis of recent empirical studies on class action fee 
awards—observed that the average awarded fee in the 
Seventh Circuit is 31.6%, only slightly below the percentage 

4 See, e.g., Young v. Cnty. of Cook, No. 06 C 552, 2017 U.S. Dist. 
LEXIS 152466, 2017 WL 4164238, at *6 (N.D. Ill. Sept. 20, 2017) 
(awarding 33.33% of $52 million common fund and overruling 
objections calling for sliding scale approach); Spano, 2016 U.S. Dist. 
LEXIS 161078, 2016 WL 3791123, at *2 ("A one-third fee is 
consistent with the market rate in settlements concerning this 
particularly complex area of law."); Dairy Farmers, 80 F. Supp. 3d 
at 862 (awarding one third plus expenses of $46 million common 
fund); Standard Iron Works v. ArcelorMittal, No. 08 C 5214, 2014 
U.S. Dist. LEXIS 162557, 2014 WL 7781572, at *1 (N.D. Ill. Oct. 22, 
2014) ("The Court finds that a 33% fee [of $163.9 million common 
fund] comports with the prevailing market rate for legal services of 
similar quality in similar cases."); Beesley, 2014 U.S. Dist. LEXIS 
12037, 2014 WL 375432, at *4 (Herndon, J.) (awarding one third of 
common fund); Fosbinder-Bittorf v. SSM Health Care of Wis., Inc., 
No. 11-CV-592-WMC, 2013 U.S. Dist. LEXIS 152087, 2013 WL 
5745102, at *1 (W.D. Wis. Oct. 23, 2013) (same); George v. Kraft 
Foods Global, Inc., No. 1:07-CV-1713, 2012 U.S. Dist. LEXIS 
166816, 2012 WL 13089487, at *4 (N.D. Ill. June 26, 2012) (same); 
City of Greenville v. Syngenta Crop Prot., Inc., 904 F. Supp. 2d 902, 
908-09 (S.D. Ill. 2012) (awarding one-third of $105 million 
settlement plus roughly $8.5 million in costs and holding that 
"[w]here the market for legal services in a class action is only for 
contingency fee agreements, and there is a substantial risk of 
nonpayment for the attorneys, the normal rate of compensation in the 
market is 33.33% of the common fund recovered."); Schulte, 805 F. 
Supp. 2d at 601 (awarding one third of common fund); Will v. Gen. 
Dynamics Corp., No. CIV. 06-698-GPM, 2010 U.S. Dist. LEXIS 
123349, 2010 WL 4818174, at *4 (S.D. Ill. Nov. 22, 2010) (same); 
Martin v. Caterpillar Inc., No. 07-CV- 1009, 2010 U.S. Dist. LEXIS 
145111, 2010 WL 11614985, at *2 (C.D. Ill. Sept. 10, 2010) 
 [*37] ("[C]ourts in the Seventh Circuit award attorney fees 'equal to 
approximately one-third or more of the recovery.' The Seventh 
Circuit itself has specifically noted that 'the typical contingent fee is 
between 33 and 40 percent.'"); Harzewski v. Guidant Corp., No. 05-
cv-01009, Doc. 194 (S.D. Ind. Sept. 10, 2010) (awarding 38% of the 
common fund).

2018 U.S. Dist. LEXIS 210368, *33

Case: 1:19-cv-06662 Document #: 134 Filed: 04/19/22 Page 47 of 166 PageID #:1964

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43W7-YP60-0038-X0HM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43W7-YP60-0038-X0HM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4GJN-4W00-0038-X484-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4GJN-4W00-0038-X484-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:82VK-03C1-652H-N28H-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:82VK-03C1-652H-N28H-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4GJN-4W00-0038-X484-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5947-X6H1-F04K-R02S-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5947-X6H1-F04K-R02S-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5PHP-20J1-F04D-716V-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5PHP-20J1-F04D-716V-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5M77-9M21-F04D-702H-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5M77-9M21-F04D-702H-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5FBM-GK81-F04D-70JV-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5FBM-GK81-F04D-70JV-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5DN0-6441-F04D-747Y-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5DN0-6441-F04D-747Y-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5DN0-6441-F04D-747Y-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5BDH-R7P1-F04D-74DR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5BDH-R7P1-F04D-74DR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:59N6-H2G1-F04F-K140-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:59N6-H2G1-F04F-K140-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:59N6-H2G1-F04F-K140-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:573Y-TY81-F04D-7065-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:573Y-TY81-F04D-7065-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:573Y-TY81-F04D-7065-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:56WC-49K1-F04D-73NW-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:56WC-49K1-F04D-73NW-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:82VK-03C1-652H-N28H-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:82VK-03C1-652H-N28H-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:51J0-YB41-652H-N000-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:51J0-YB41-652H-N000-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:51J0-YB41-652H-N000-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:573Y-V921-F04D-7067-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:573Y-V921-F04D-7067-00000-00&context=1000516


Page 11 of 15

requested here. Doc. 954-3 ¶ 17 (citing studies); see also 954-
2 ¶ 18 (discussing empirical study demonstrating that [*36]  
fees in the 30-35% range were the most common). These 
statistics, however, do not account for the riskiness of this 
case, and this case was extremely risky. The statistics also do 
not account for the quality of counsel's performance, which 
again, was noteworthy here. And finally, they do not account 
for the stage at which the case resolved. This is relevant 
because, as discussed previously, sophisticated market players 
typically set higher fee percentages when a case resolves 
during or after trial. Courts recognize this as well, and award 
fees reflecting this market tendency. While trials are rare and 
the data limited, of the 11 cases proceeding to trial that 
Professor Rubenstein found in his database, the "mean fee 
award . . . was 36%, with five cases having awards of 38.9% 
or more and three of those having fee awards of 40% or more. 
The median fees and costs awarded in the 11 cases that 
progressed to trial with applicable data was 45%." Rubenstein 
Decl. ¶ 18. Class Counsel's fee request is reasonable when 
viewed in the context of this data.

Marlow nevertheless argues that an award of 33.33% would 
be unreasonable here because "megafund settlements are 
different." Doc. 961 at 13. The Court acknowledges that some 
empirical studies of class action fee awards—including ones 
conducted by Class Counsel's expert, Professor Fitzpatrick—
demonstrate that as recoveries increase attorney fee 
percentages tend to decrease. See Brian T. Fitzpatrick, An 
Empirical Study of Class Action Settlements and Their Fee 
Awards, 7 J. Empirical Legal Stud. 811, 839 (2010). The 
Court also understands that courts in other circuits have, in 
some situations, enforced a "megafund cap" that limits the 
percentage that attorneys can recover in large cases. On this 
issue, however, the Seventh Circuit found reversible error for 
"follow[ing] decisions of district courts in other jurisdictions, 
rather than decisions of the . . . Seventh Circuit" and rejected 
a percentage cap on megafund recoveries because "[p]rivate 
parties would never contract for such an arrangement." 
Synthroid I, 264 F.3d at 718; see also In re FedEx Ground 
Package Sys., Inc., Emp't Practices Litig., 251 F. Supp. 3d 
1225, 1239 (N.D. Ind. 2017) ("Our court of appeals . . . has 
rejected the concept behind the 'megafund' theory").

Professor Silver's declaration supports this conclusion and 
details many examples in which sophisticated parties—both 
in non-class fee agreements and when negotiating fee 
arrangements [*38]  as lead plaintiffs in class actions—agree 
to flat percentages at or above 33.33% in cases that yield 
significant recoveries. See Doc. 954-1 at 17-28. Courts 
regularly follow suit, even in megafund cases. Indeed, 
Professor Silver's declaration cites at least 20 cases in which 
courts awarded 33% or more of recoveries between $105 and 
$974 million (not accounting for inflation). Id. at 39-45 

(Table 2). One of those cases, In re U.S. Foodservice, Inc. 
Pricing Litig., shares notable similarities with this case. No. 
3:07-md-1894 (AWT) (D. Conn.), Doc. 510-1 (Aug. 29, 
2014) (fee motion); Doc. 523, 2014 U.S. Dist. LEXIS 200758 
(Dec. 9, 2014) (order granting fee motion) (RICO class action 
with sophisticated lead plaintiffs that resulted in a $297 
million settlement from which the court awarded class 
counsel 33.33% in fees and $7,941,358.41 litigation 
expenses). Syngenta, 2018 U.S. Dist. LEXIS 206840, 2018 WL 
6436074, decided after Class Counsel submitted their reply 
brief, provides further support. There, the court awarded 
counsel one-third of a $1.5 billion settlement and concluded 
that "a one-third fee is customary in contingent-fee cases 
(factor 5), or is even on the low side, as that figure is often 
higher in complex cases or cases that proceed to trial." 2018 
U.S. Dist. LEXIS 206840, [WL] at *14. This Court agrees.

The Seventh Circuit's [*39]  decision in Silverman does not 
mandate otherwise. 739 F.3d 956. In Silverman, the court 
noted that 27.5% of $200 million "may be at the outer limit of 
reasonableness," but it did not dispense with the Seventh 
Circuit's overarching instruction to "approximate the market 
rate that prevails between willing buyers and willing sellers of 
legal services." Id. at 959, 957. The outer limits of a 
reasonable ex ante fee negotiation in one case may be the 
inner limits in another. Indeed, as the Seventh Circuit noted in 
Synthroid II, "if securities suits present less risk to the 
plaintiff class than does a fraud suit against a drug 
manufacturer, it is unsound to use a contingent fee appropriate 
to the former as the measure in the latter." 325 F.3d 974, 979 
(7th Cir. 2003). Likewise, if Silverman presented less risk to 
the plaintiff class than did this completely novel RICO class 
action—as it certainly did—then here, too, "it is unsound to 
use a contingent fee appropriate to the former as the measure 
in the latter." See id. The Court agrees with Professor 
Fitzpatrick's observation that Silverman "presented none of 
the ex ante risks of this case (for example, Silverman was a 
securities fraud case, where class certification is relatively 
perfunctory), and, [*40]  perhaps even more importantly, did 
not go to trial."). Doc. 954-2 ¶ 25. The Court therefore 
concludes that the extraordinary facts of this case—and the 
novel risks it entailed—set it apart from Silverman, and that 
sophisticated parties would have negotiated no less than a fee 
arrangement of 1/3 for a resolution reached after the case 
progressed to trial.

For similar reasons, this Court declines to adopt a decreasing 
sliding scale fee structure. The Seventh Circuit explained the 
rationale for this approach in Synthroid I, but also cautioned 
that "systems with declining marginal percentages are [not] 
always best" because they "create declining marginal returns 
to legal work, ensuring that at some point attorneys' 
opportunity cost will exceed the benefits of pushing for a 
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larger recovery, even though extra work could benefit the 
client." 264 F.3d at 721. Thus, while the Seventh Circuit, and 
courts within it, have applied the declining scale to large 
recoveries in some circumstances, the Court rejects Marlow's 
suggestion that it is the only permissible model.

Silverman itself, which affirmed a flat percentage in a 
megafund case, confirms this. 739 F.3d at 956. So does Dairy 
Farmers, 80 F. Supp. 3d at 845. There, the court observed 
that the declining percentage [*41]  approach "is not a one-
size-fits-all recovery scheme, and there are many other factors 
to consider before declaring this pricing grid the Cinderella 
slipper." Id. Ultimately, in that case, the court concluded that 
a flat 33.33% fee was appropriate even though the risk was 
relatively low and notwithstanding a "seemingly tailor-made 
tiered-pricing arrangement" set by the Seventh Circuit in 
Synthroid II. Id. at 845, 848.

Similarly, in Young v. County of Cook, No. 06 C 552, 2017 
U.S. Dist. LEXIS 152466, 2017 WL 4164238 (N.D. Ill. Sept. 
20, 2017), Judge Kennelly concluded that the circumstances 
of that case placed it "squarely within the category of cases 
for which the use of a declining marginal percentage scale is 
not appropriate." Young, 2017 U.S. Dist. LEXIS 152466, 
2017 WL 4164238, *5 (emphasis added). This was true, the 
court found, because of the "high risk of non-payment," the 
"enormous amount of work [that] went into" the litigation, 
and the fact that counsel had turned down an earlier 
settlement offer in a successful effort to obtain more for the 
class. 2017 U.S. Dist. LEXIS 152466, [WL] at *4-5.

The Court finds this reasoning persuasive. As in Young, this 
case presented an extremely high risk of non-payment and 
required an enormous amount of work. And like counsel in 
Young, Class Counsel here turned down settlement offers that 
were significantly lower than the $250 million settlement that 
was ultimately reached. [*42]  "Class Counsel rejected that 
offer in order to obtain a better recovery for the Class, and, 
after considerable additional litigation, pre-trial proceedings, 
and after jury selection once trial had commenced, they did 
just that." Doc. 973-1 ¶ 2. Thus, Judge Kennelly's conclusion 
that a "33% contingent fee of the total recovery is on the low 
end of what is typically negotiated ex ante by plaintiffs' firms 
taking on large, complex cases" applies with equal force here, 
and justifies Class Counsel's requested fees. See Young, 2017 
U.S. Dist. LEXIS 152466, 2017 WL 4164238, *6; see also, 
e.g., Standard Iron Works, 2014 U.S. Dist. LEXIS 162557, 
2014 WL 7781572, at *1 (awarding a flat 33% of $163.9 
million settlement); City of Greenville, 904 F. Supp. 2d at 
908-09 (awarding 33% of $105 million plus roughly $8.5 
million in costs); Cent. Laborer's Pension Fund v. Sirva, Inc., 
No. 1:04-cv-07644, Doc. 249 (N.D. Ill. Oct. 31, 2007) 
(awarding a flat 29.85% percent of $53.3 million).

In sum, the Court agrees that with Class Counsel that

[T]his case is in a league of its own. It was brought under 
a statute that almost never rewards plaintiffs. It relied on 
a novel, untested theory. It was accompanied by extreme 
risk of non-payment. It required an enormous amount of 
work. And it settled only after trial had begun. In light of 
these factors, Class Counsel's request of a flat [*43]  
33.33% award is reasonable and, if anything, "is on the 
low end" of what sophisticated parties would have 
negotiated for a recovery during trial.

Doc. 973 at 15. The Court therefore concludes that Class 
Counsel's request for one-third of the common fund is 
reasonable and supported by the facts of this case.

Finally, the Court rejects Marlow's contention that the 
percentage must be calculated after deducting any awarded 
expenses. Courts in this Circuit routinely award a percentage 
of the gross common fund without netting out separately 
awarded costs, and this Court sees no reason to depart from 
that approach here. See, e.g., Spano, 2016 U.S. Dist. LEXIS 
161078, 2016 WL 3791123, at *4 (awarding 33.33% of $57 
million fund in addition to costs for a total of 36.51% of 
fund); Johnson v. Meriter Health Servs. Emp. Ret. Plan, No. 
10-CV-426-WMC, 2015 U.S. Dist. LEXIS 158859, 2015 WL 
13546111, at *6 (W.D. Wis. Jan. 5, 2015) (awarding 27.5% of 
$82 million settlement fund plus in costs for total of 29.66% 
of the fund); Silverman, 2012 U.S. Dist. LEXIS 63477, 2012 
WL 1597388, at *5 (N.D. Ill. May 7, 2012), aff'd sub nom. 
Silverman v. Motorola Sols., Inc., 739 F.3d 956 (7th Cir. 
2013) ("The Court awards attorney's fees in the amount of 
27.5% of the Settlement Amount and awards $4,729,743.16 in 
costs." (29.86% of settlement fund)); Martin, 2010 U.S. Dist. 
LEXIS 145111, 2010 WL 11614985, at *6 (awarding 33.33% 
of gross settlement fund in addition to costs for a total of 
35.24% of the fund).

E. Lodestar Cross-Check

A lodestar cross-check is not required [*44]  in this Circuit. 
Rohm & Haas Pension Plan, 658 F.3d at 636 
("[C]onsideration of a lodestar check is not an issue of 
required methodology."); Kolinek v. Walgreen Co., 311 
F.R.D. 483, 500 (N.D. Ill. 2015) ("[N]o Seventh Circuit case 
law suggests that a percentage-of-the-fund approach will yield 
a reasonable result only where it satisfies a lodestar cross-
check."). Indeed, the "use of a lodestar cross-check has fallen 
into disfavor," Beesley, 2014 U.S. Dist. LEXIS 12037, 2014 
WL 375432, at *3 (citing Synthroid II, 325 F. 3d at 979-80)), 
and, in some cases, can be "counterproductive," Gen. 
Dynamics Corp., 2010 U.S. Dist. LEXIS 123349, 2010 WL 
4818174, at *3 (collecting cases). Nevertheless, because an 
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objection to the requested fees has been raised, the Court 
conducts this additional analysis to further confirm that Class 
Counsel's fees are reasonable and will not result in a windfall.

The Court first finds that the records submitted by Counsel 
are sufficient for this analysis and rejects Marlow's argument 
that "full billing records" are necessary. Contrary to Marlow's 
assertion, it is well established that courts "may rely on 
summaries . . . and need not review actual billing records." 
See Beesley, 2014 U.S. Dist. LEXIS 12037, 2014 WL 375432, 
at *3, n.1; accord Gen. Dynamics, 2010 U.S. Dist. LEXIS 
123349, 2010 WL 4818174, at *3 (same); Bellinghausen v. 
Tractor Supply Co., 306 F.R.D. 245, 264 (N.D. Cal. 2015) 
("The lodestar cross-check calculation need entail neither 
mathematical precision nor bean counting . . . . [Courts] may 
rely on summaries submitted by the attorneys and need not 
review actual billing records.") (citation omitted)).

The Court further [*45]  concludes that the hours worked, 
rates billed, and resulting multiplier are all customary and 
reasonable for cases of this complexity. According to their 
declarations, Class Counsel worked approximately 55,000 
hours (totaling $29,163,729.05 in lodestar) in the seven years 
from pre-filing investigation to the date the settlement was 
announced. This number of hours is not, as Marlow suggests, 
"extraordinarily high" in the context of this case. In fact, it is 
well below the mean in cases in the $250 million range that 
progressed to trial, and even lower after accounting for the 
number of years this case was litigated. See Doc. 954-3 ¶¶ 29-
32. It is also about 20% less than hours that have been 
recently approved in this district. See, e.g., City of Greenville, 
904 F. Supp. 2d at 909 (finding reasonable 83,300 hours for 
two firms over 8 years—approximately 10,412 hours/year). 
Given the complexity of this litigation, and the tremendous 
amount of work it involved, the Court has no trouble 
concluding that Class Counsel worked a reasonable number of 
hours to prosecute this case.

Class Counsel's historical billing rates are also reasonable. 
The reported blended average is $527.34. As Professor 
Rubenstein's analysis demonstrates, this [*46]  is typical of 
rates approved in 22 recent class action fee awards in the 
Northern District of Illinois. Furthermore, courts in this 
District (including this Court) have recently approved a 
billing structure and rates that would, if applied to Class 
Counsel's time here, result in a blended average rate 
approximately 1/3 higher than what Class Counsel have 
reported. See Beesley, 2014 U.S. Dist. LEXIS 12037, 2014 WL 
375432, at *3; Spano, 2016 U.S. Dist. LEXIS 161078, 2016 
WL 3791123, at *4. With these guideposts in mind, and given 
the complexity of this case and participation of highly-
experienced lawyers with national practices and expertise, the 
Court concludes that the billed rates are reasonable.

The multiplier that results from Class Counsel's reported 
lodestar is 2.83, or if applying the rates approved in Spano, 
2.11. Doc. 954 at 17; Doc. 954-4 P 10. This is reasonable 
under the facts of this case. Risk multipliers are "mandated" 
where, as here, counsel "had no sure source of compensation 
for their services." Florin, 34 F.3d at 565; accord City of 
Greenville, 904 F. Supp. 2d at 909 ("[W]here counsel 'had no 
sure source of compensation for their services,' the Court 
must apply a risk multiplier to compensate the attorneys for 
the risk of nonpayment in the event the litigation were 
unsuccessful."). Moreover, multipliers should reflect the risks 
counsel faces ex ante. Harman v. Lyphomed, Inc., 945 F.2d 
969, 976 (7th Cir. 1991) ("The [*47]  [multiplier] level 
selected should, to the extent possible, be without regard to 
most developments during discovery and litigation because it 
is designed to reflect the riskiness of the case at the outset."). 
"The multiplier is" therefore "determined by dividing 1 by the 
probability of success" at the outset of the case. City of 
Greenville, 904 F. Supp. 2d at 909 (quoting Florin, 60 F.3d at 
1248 n. 3). Thus, the 2.83 multiplier is justified here if 
Plaintiffs had less than a 35% chance of prevailing when they 
filed suit (1/2.83=0.3533). For all the reasons detailed above, 
this is undoubtedly the case here.

The lodestar cross-check therefore confirms the 
reasonableness of Class Counsel's request.

III. Class Counsel's Requested Costs Are Reasonable.

"It is well established that counsel who create a common fund 
like this one are entitled to the reimbursement of litigation 
costs and expenses, which includes such things as expert 
witness costs; computerized research; court reports; travel 
expense; copy, phone and facsimile expenses and mediation." 
Beesley, 2014 U.S. Dist. LEXIS 12037, 2014 WL 375432, at 
*3 (citing Boeing, 444 U.S. at 478); see also Fed. R. Civ. P. 
23(h). Here, Class Counsel seek reimbursement of 
$6,971,852.80 in litigation expenses. No objector challenges 
the fairness or reasonableness of the requested expenses.

As a threshold matter, the Court [*48]  concludes that the 
billing records provided—which broke the costs down into 16 
separate categories of litigation expenses—include sufficient 
detail to allow the Court to perform its oversight function. 
See, e.g., Schulte, 805 F. Supp. 2d at 600 (noting that a 
"summary document" of expenses would suffice); see also 
Northbrook Excess & Surplus Ins. Co. v. Procter & Gamble, 
924 F.2d 633, 643 (7th Cir. 1991).

The Court further concludes that the requested expenses are 
reasonable under the facts of this case. As noted throughout 
this Order, this case was particularly hard-fought over more 
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than six years. During that time, Counsel: secured the services 
of a number of highly-qualified experts, many of whom 
submitted multiple reports, were deposed, and prepared for 
trial; paid for the development and implementation of the 
litigation notice program; traveled to well over a hundred 
hearings and depositions; employed a discovery vendor to 
host and help analyze hundreds of thousands of pages of 
documents over more than six years; and worked extensively 
with jury consultants and other trial-preparation experts to 
achieve the best result for the Class. Doc. 954 at 18-21; Doc. 
954-4 ¶ 12. These are but a few examples of the costs of 
doing business in a complex and high-stakes case such as this.

Yet, while this was certainly [*49]  an expensive case to 
prosecute, the requested expenses are only 2.8% of the 
common fund, which is significantly less than the average of 
"4 percent of the relief for the class." In re AT & T Mobility 
Wireless Data Servs. Sales Tax Litig., 792 F. Supp. 2d 1028, 
1041 (N.D. Ill. 2011) (citing Theodore Eisenberg & Geoffrey 
P. Miller, Attorney Fees in Class Action Settlements: An 
Empirical Study, 1 J. Empirical Legal Stud. 27, 70 (2004)). 
Moreover, as this Court previously recognized in a different 
case, "Class Counsel had a strong incentive to keep expenses 
at a reasonable level due to the high risk of no recovery when 
the fee is contingent." Beesley, 2014 U.S. Dist. LEXIS 12037, 
2014 WL 375432, at *3. Furthermore, here, as in Beesley, "the 
fact that Class Counsel does not seek interest as compensation 
for the time value of money or costs associated with 
advancing these expenses to the Class makes this fee request 
all the more reasonable." Id. Finally, Class Counsel incurred 
significant costs after submitting their motion—and will 
continue to do so until the settlement is finalized—for which 
they have not sought reimbursement. See Doc. 973-1 ¶ 3.

Class Counsel's expenses are therefore justified in the context 
of this case.

IV. Service Awards for the Class Representatives

Plaintiffs request service awards of $25,000 for each of the 
three Class Representatives: Mark Hale, Todd Shadle, and 
Laurie Loger. As demonstrated by their Declarations, each of 
them [*50]  has invested time and resources in this litigation 
by, among other things: reviewing pleadings, responding to 
discovery requests, producing documents, sitting for 
depositions, preparing for trial, remaining in contact with 
Class Counsel, and overseeing the litigation. Doc. 973-1, 
Exhibits 1-3. Furthermore, each of them served as a class 
representative in the underlying Avery action and thus have 
been representing this same group of policyholders for more 
than 20 years. Id. Service awards of $25,000 are within the 
range of awards granted in similar situations, and are 

reasonable and appropriate under the facts of this case. See, 
e.g., Cook v. Niedert, 142 F.3d 1004, 1016 (7th Cir. 1998) 
(upholding award of $25,000 to class representative); Spano, 
2016 U.S. Dist. LEXIS 161078, 2016 WL 3791123, at *4 
(awarding $25,000 to two representatives and $10,000 to a 
third); Beesley, 2014 U.S. Dist. LEXIS 12037, 2014 WL 
375432, at *4 (awarding $15,000 and $25,000); Abbott v. 
Lockheed Martin Corp., No. 06-CV-701-MJR-DGW, 2015 
U.S. Dist. LEXIS 93206, 2015 WL 4398475, at *4 (S.D. Ill. 
July 17, 2015) (awarding $25,000); Nolte v. Cigna Corp., No. 
07-cv-2046, Doc. 413 at 9, 2013 U.S. Dist. LEXIS 184622 
(C.D. Ill. Oct. 15, 2013) (same); Gen. Dynamics, 2010 U.S. 
Dist. LEXIS 123349, 2010 WL 4818174, at *4 (awarding 
$25,000 each to three named plaintiffs, and finding such 
awards are "well within the ranges that are typically awarded 
in comparable cases"); Heekin v. Anthem, Inc., No. 1:05-cv-
01908-TWP-TAB, 2012 U.S. Dist. LEXIS 165464, 2012 WL 
5878032, at *1 (S.D. Ind. Nov. 20, 2012) (awarding $25,000 
each to two class representatives based on extensive 
involvement over seven [*51]  years of litigation).

Marlow's challenge to this request is unpersuasive. She points 
to no authority suggesting that under comparable facts such 
an award is inappropriate. Instead, her primary argument is 
that the Class Representatives did not themselves submit 
declarations attesting to the work they performed. But this 
very information was included in the one of Class Counsel's 
declarations attached to the initial motion and, in any case, in 
response to Marlow, all three Class Representatives have 
submitted their own declarations. All of them confirm that 
they performed significant work on behalf of the class and 
have earned the requested service awards.

CONCLUSION

Accordingly, the Court hereby orders, adjudges, finds and 
decrees as follows:

1. The Court hereby GRANTS Plaintiffs' motion for 
final approval of the Settlement.5 The Court fully and 
finally approves the Settlement in the form contemplated 
by the Settlement Agreement (Doc. 941) and finds its 
terms to be fair, reasonable and adequate within the 
meaning of Rule 23 of the Federal Rules of Civil 
Procedure. The Court directs the consummation of the 
settlement pursuant to the terms and conditions of the 
Settlement Agreement.

5 The Court notes that attorney Gordon Ball, co-lead counsel for 
plaintiffs, is also one of the responsible attorneys for the settlement-
fund account.
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2. The Court finds that the Notice given to the 
Class [*52]  Members constituted the best notice 
practicable under the circumstances and complied in all 
respects with the requirements of Rule 23 and due 
process.
3. The Court hereby dismisses this Action with prejudice 
as to the defendants, and, except as provided under the 
Settlement Agreement, without costs.
4. The Court hereby discharges and releases the Released 
Claims as to the Releasees, as those terms are used and 
defined in the Settlement Agreement (Doc. 941).
5. The Court hereby permanently bars and enjoins the 
institution and prosecution by Class Plaintiffs and any 
Class Member of any other action against the Releasees 
in any court or other forum asserting any of the Released 
Claims, as those terms are used and defined in the 
Settlement Agreement (Doc. 941).
6. The Court further reserves and retains exclusive and 
continuing jurisdiction over the Settlement concerning 
the administration and enforcement of the Settlement 
Agreement and to effectuate its terms.

7. The Court finds and determines pursuant to Rule 54(b) 
of the Federal Rules of Civil Procedure that there is no 
just reason for delay and directing entry of final 
judgment.

Further, the Court also GRANTS Class Counsel's motion for 
attorneys' fees and costs. Class Counsel are awarded (1) 
$6,971,852.80 [*53]  as reimbursement of reasonable 
litigation costs; and (2) attorneys' fees in the amount of one-
third (33.33%) of the $250 million common fund, net of the 
$2.1 million estimated for settlement notice and 
administration, but inclusive of interest accrued on the fund at 
the time of distribution. The three Class Representatives—
Mark Hale, Todd Shadle, and Laurie Loger—are each 
awarded service awards of $25,000.

A separate judgment consistent with this Memorandum and 
Order will issue pursuant to Fed. R. Civ. P. 58.

IT IS SO ORDERED.

/s/ David R. Herndon

United States District Judge

End of Document
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Opinion

ORDER RE: FINAL APPROVAL OF CLASS ACTION 
SETTLEMENT; APPROVAL OF ATTORNEY'S FEES, 
COSTS, & INCENTIVE AWARD

Having reviewed and considered plaintiff's unopposed Motion 
for Final Approval of Class Action Settlement, Award of 
Attorneys' Fees and Costs, and Incentive Award for Named 
Plaintiff ("Motion"), and the oral argument presented during 
the final approval hearing held on May 21, 2015, the court 
concludes as follows.

INTRODUCTION

Plaintiff filed this class action against defendant USCB, Inc., 
d/b/a USCB America ("USCB" or "defendant") on [*2]  
November 5, 2013, asserting causes of action for violations of 
the Telephone Consumer Protection Act ("TCPA"), 47 U.S.C. 
§ 227, and the Fair Debt Collection Practices Act ("FDCPA"), 
15 U.S.C. §§ 1692, et seq. (See Complaint at ¶¶ 32-46). On 
May 29, 2014, plaintiff filed a First Amended Complaint 
("FAC"), reasserting the TCPA and FDCPA claims, (see FAC 
at ¶¶ 36-53), and adding a claim pursuant to California's 
Rosenthal Fair Debt Collection Practices Act ("Rosenthal 
Act"), Cal. Civ. Code §§ 1788, et seq. (See id. at ¶¶ 54-60).

On January 26, 2015, the court granted preliminary approval 
of the settlement, appointed Kurtzman Carson Consultants 
("KCC") as the claims administrator, and directed KCC to 
provide notice to the class members. (See Court's Order of 
January 26, 2015, at 28). The court set May 21, 2015, as the 
date for the final approval hearing. (See id. at 29).

BACKGROUND

I. PLAINTIFF'S CLAIMS.

Plaintiff and the putative class members are individuals 
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residing within the United States who allege that they 
received unauthorized and mistaken automated calls from 
defendant to their cellular phones in an attempt to collect 
outstanding debts. (See FAC at ¶¶ 3, 12-15 & 26).

Plaintiff alleges that USCB, a debt collector, (see FAC at ¶ 6), 
contacts debtors and third [*3]  parties by telephone in 
connection with consumer debts and that many of the calls are 
"made to numbers assigned to cellular telephones." (Id. at ¶ 
11). Through third parties Five9, Inc. ("Five9") and Global 
Connect, L.L.C. ("Global Connect"), (see id. at ¶ 23), USCB 
utilizes automatic dialing and artificial/prerecorded voice 
technology to make such calls. (See id. at ¶¶ 22-23). For 
many consumers who received such calls during the class 
period, USCB acquired their telephone numbers through "skip 
tracing" or another indirect method, rather than from the 
individual consumers. (See id. at ¶ 14).

According to plaintiff, USCB repeatedly made such calls to 
plaintiff's cellular phone in an attempt to collect a debt she did 
not owe. (See FAC at ¶¶ 16-17). Indeed, the calls reference a 
person whose name plaintiff has never used; nor does plaintiff 
know anybody with that name. (See id. at ¶¶ 18-19). Plaintiff 
called USCB "at the (855) 233-6432 number provided in 
some of its messages as a number to contact if USCB had 
called the wrong person" to request that it discontinue calling 
her telephone number. (See id. at ¶ 24). Despite her request, 
USCB continued to call plaintiff using "an autodialer [*4]  
and/or artificial or prerecorded voice." (Id.).

Plaintiff alleges that USCB violated the TCPA by using 
autodialers and an artificial or prerecorded voice in "calls to 
the cell phones of Plaintiff and the other members of the 
Class." (FAC at ¶¶ 39-41). Plaintiff also alleges that USCB 
violated the FDCPA's prohibition against "threat[ening] to 
take any action that cannot legally be taken or that is not 
intended to be taken[,]" (id. at ¶¶ 50) (citation omitted) (first 
alteration in original), by telling class members "to call (855) 
233-6432 if Defendant had called the wrong number, so that 
the called party's telephone number could be removed from 
the list of numbers to be called." (Id. at ¶ 51). According to 
plaintiff, "[i]mplicit in this message is the threat that, unless 
the consumer takes the affirmative step of calling Defendant 
and notifying it of the wrong number or directly requesting 
that the calls stop, Defendant will continue to make its 
autodialed and/or artificial or prerecorded voice calls to the 
consumer's phone, in violation of . . . the TCPA." (Id.). "As 
such, Defendant's threat to continue making illegal autodialed 
and/or artificial or prerecorded voice calls in violation of the 
TCPA constituted [*5]  a threat to take any action that cannot 
legally be taken[,] in further violation of Section 1692e(5) of 
the FDCPA." (Id.) (internal quotation marks omitted) 
(alteration in original). USCB's alleged violations of the 

TCPA and FDCPA, in turn, constituted a violation of the 
Rosenthal Act. (See id. at ¶¶ 54-60).

II. THE SETTLEMENT AGREEMENT.

The Settlement Agreement requires USCB to pay $2,750,000 
into a Settlement Fund, (see Class Action Settlement 
Agreement ("Settlement Agreement") at §§ B(35) & D(1)), 
which is 91.6% of the applicable insurance policy limit. (See 
Court's Order of January 26, 2015, at 4). From the Settlement 
Fund, the Settlement Agreement provides for payment of 
notice and administration costs, which shall not exceed 
$394,000, (see Settlement Agreement at § D(1)(a)), an 
incentive award to the class representative of no more than 
$10,000, (see id. at § D(1)(b)), attorney's fees equal to 30% of 
the Settlement Fund, and out-of-pocket costs and expenses 
not to exceed $50,000. (See id. at § D(1)(c)). The remaining 
monies in the Settlement Fund will be distributed on a pro 
rata basis to class members who submit timely and valid 
claim forms. (See id. at § D(1)(d)). Should the court award 
less than the expected [*6]  or requested notice and 
administration costs, attorney's fees and costs, and incentive 
award, the funds shall remain in the Settlement Fund for 
distribution to the class. (See id.). Any funds remaining from 
checks left uncashed after 120 days after mailing will be 
distributed, subject to the court's approval, to the National 
Consumer Law Center in Boston, Massachusetts, as a cy pres 
recipient. (See id. at § D(1)(e)).

The Settlement Agreement also provides prospective relief to 
the class by requiring USCB to partner, for a five year period, 
with Neustar, a company that employs realtime scrubbing 
services on all telephone numbers placed into a call database, 
to determine whether a number is a cellular phone number. 
(See Settlement Agreement at § D(2)). If the telephone 
number is determined to be a cellular phone number, Neustar 
will analyze whether the name of the debtor on the account 
assigned for collection is the same name associated with its 
scrub results. (See id.). If the names do not match, USCB will 
remove the number from its dialing system. (See id.). 
According to USCB, the estimated cost of implementing this 
procedure is approximately $315,000. (See Court's Order of 
January [*7]  26, 2015, at 5). If USCB breaches this provision 
of the Settlement Agreement and fails to cure following 
notice by plaintiff, plaintiff will be entitled to seek an order 
"to enforce the injunctive relief aspects of th[e Settlement] 
Agreement and will be entitled to any and all reasonable 
attorneys' fees and costs incurred in enforcing" the Settlement 
Agreement. (See Settlement Agreement at § D(2)).

Upon final approval of the Settlement Agreement, class 
members who did not validly opt out the settlement will 
release claims arising under the TCPA, the FDCPA, and the 
Rosenthal Act, "that were asserted or arise from the facts 
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alleged in the Complaint and [FAC] . . . and that relate to 
Defendant making or causing to be made autodialed and/or 
prerecorded or artificial voice calls to the Settlement Class 
Members' cellular phones between November 5, 2009 and 
May 15, 2014." (Settlement Agreement at § D(3)(a)). The 
release does not "release any alleged debts owed to Defendant 
or the original creditor for whom [USCB] was attempting to 
collect the alleged debt or impact Defendant's rights to take 
action to collect." (Id. at § D(3)(b)). Nor does the release 
"impair or limit any right or cause of [*8]  action by the [class 
members] to dispute . . . debts or by [USCB] to collect such 
debts." (Id. at § B(31)). Finally, the release is to "be construed 
to exclude, and shall not impair, any claims currently pending 
against Defendant in any court of competent jurisdiction or 
any arbitral forum as of the date of the Preliminary Approval 
Order." (Id. at § D(3)(a)). Plaintiff Jonsson and USCB agreed 
to a more comprehensive release. (See id. at § D(3)(d)).

The court preliminarily approved the class defined in the 
Settlement Agreement. (See Court's Order of January 26, 
2015, at 28).

III. NOTICE TO CLASS.

KCC, the court-approved claims administrator, was engaged 
to, among other things: mail the Notice of Settlement 
("Postcard Notice"); make the Notice of Class Action 
Settlement ("Long Form Notice" or "Website Notice"), Claim 
Form, and Request for Exclusion Form available to class 
members; develop and administer a website through which 
class members could submit claim forms and obtain 
settlement-related information and documents; conduct an 
internet banner ad campaign; and issue a press release. (See 
Motion, Exhibit ("Exh.") 1 (Declaration of Lacey Racines Re: 
Notice Procedures ("Racines Decl.")) [*9]  at ¶ 3). On or 
before February 25, 2105, after conducting a reverse address 
lookup, and updating addresses using the National Change of 
Address system maintained by the U.S. Postal Service, KCC 
caused Postcard Notices to be mailed to 418,731 class 
members. (See id. at ¶¶ 9-12 & 18). Of those, 23,488 were 
returned due to improper or insufficient addresses. (See id. at 
¶ 22).

On or before February 25, 2015, KCC caused an Interactive 
Voice Response ("IVR") system to be established at 877-437-
6490 to provide settlement-related information and record 
requests for notice documents. (See Racines Decl. at ¶ 13). 
KCC also caused a website to be established to provide 
information and permit class members to download 
settlement-related documents and forms. (See id. at ¶ 14). 
KCC also developed an internet banner ad campaign, which 
targeted adults who own a cell phone. (See id. at ¶ 16). Ten 
million internet banner impressions were purchased and 
appeared between February 25, 2015, and March 18, 2015. 

(See id.). A total of 10,100,691 unique impressions were 
delivered. (See id.). Finally, on February 25, 2015, a press 
release was distributed nationally via PR Newswire to 
approximately 6,450 media [*10]  outlets, which was picked 
up by 225 websites, including the Boston Globe, Washington 
Business Journal, San Francisco Business Times, and Miami 
Herald. (See id. at ¶ 17).

As of May 11, 2015, KCC had received 13 timely requests for 
exclusion from class members. (See Supplemental 
Declaration of Lacey Racines Re: Filing of Request for 
Exclusion Forms and Claims Filed ("Supp. Racines Decl.") at 
¶ 2). Additionally, 45 class members submitted both 
exclusion forms and claim forms. (See id. at ¶ 4). Of these, 24 
subsequently indicated they intended to file claim forms, and 
two indicated they intended to file exclusion forms. (See id. at 
¶ 4). KCC was unable to contact the remaining 19 class 
members via telephone, (see id.), and has therefore sent a 
notice of deficient filing to these individuals to determine 
their intention. (See id.).

KCC also received requests for exclusion from eight non-
class members, (see Supp. Racines Decl. at ¶ 3), and requests 
for exclusion along with claims forms from 33 non-class 
members. (See id. at ¶ 5).

As of May 11, 2015, KCC has received 23,938 claim forms, 
of which 21,118 were valid and timely. (See Supp. Racines 
Decl. at ¶¶ 6-7). After deducting the class notice [*11]  
administrative costs, requested attorney's fees and costs, and 
incentive payment, each of the class members who submitted 
timely and valid claim forms will receive approximately 
$71.16. (See id. at ¶ 15). If the claims of the 378 class 
members who submitted valid but untimely claim forms are 
considered, (see id. at ¶ 11), each claimant will receive 
approximately $69.90, (see id. at ¶ 16), and if the claims of 
the 32 class members who submitted deficient claim forms 
are also considered, (see id. at ¶ 8), each claimant will receive 
approximately $69.80.1 (See id. at ¶ 16).

LEGAL STANDARD

Federal Rule of Civil Procedure 232 provides that "the 
claims, issues, or defenses of a certified class may be settled . 
. . only with the court's approval." Fed. R. Civ. P. 23(e). "The 
primary concern of [Rule 23(e)] is the protection of th[e] class 
members, including the named plaintiffs, whose rights may 

1 These claimants shall be included in the distribution of the 
Settlement Fund.

2 All "Rule" references are to the Federal Rules of Civil Procedure.
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not have been given due regard by the negotiating parties." 
Officers for Justice v. Civil Service Com'n of City and County 
of San Francisco, 688 F.2d 615, 624 (9th Cir. 1982), cert. 
denied, 459 U.S. 1217, 103 S. Ct. 1219, 75 L. Ed. 2d 456 
(1983). Whether to approve a class action settlement is 
"committed to the sound discretion of the trial judge[,]" Class 
Plaintiffs v. City of Seattle, 955 F.2d 1268, 1276 (9th Cir.), 
cert. denied, 506 U.S. 953, 113 S. Ct. 408, 121 L. Ed. 2d 333 
(1992) (internal quotation marks and citation omitted), who 
must examine the settlement for "overall [*12]  fairness." 
Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir. 
1998). Neither district courts nor appellate courts "have the 
ability to delete, modify or substitute certain provisions. The 
settlement must stand or fall in its entirety." Id. (internal 
quotation marks and citations omitted).

In order to approve a settlement agreement in a class action, 
the court must conduct a three-step inquiry. First, it must 
assess whether defendant has met the notice requirements 
under the Class Action Fairness Act ("CAFA"). See 28 U.S.C. 
§ 1715(d). Second, it must determine whether the notice 
requirements of Rule 23(c)(2)(B) have been satisfied. Finally, 
it must conduct a hearing to determine whether the settlement 
agreement is "fair, reasonable, and adequate." See Fed. R. 
Civ. P. 23(e)(2); Staton v. Boeing Co., 327 F.3d 938, 959 (9th 
Cir. 2003) (discussing the Rule 23(e)(2) standard); Adoma v. 
Univ. of Phoenix, Inc., 913 F.Supp.2d. 964, 972 (E.D. Cal. 
2012) (conducting three-step inquiry).

In determining whether a settlement agreement is fair, 
adequate, and reasonable, the court must weigh some or all of 
the following factors: "(1) the strength of the plaintiff's case; 
(2) the risk, expense, complexity, and likely duration of 
further litigation; (3) the risk of maintaining class action 
status throughout the trial; (4) the amount offered in 
settlement; (5) the extent of discovery completed [*13]  and 
the stage of the proceedings; (6) the experience and views of 
counsel; (7) the presence of a governmental participant; and 
(8) the reaction of the class members of the proposed 
settlement." In re Bluetooth Headset Prods. Liab. Litig., 654 
F.3d 935, 946 (9th Cir. 2011).

However, when "a settlement agreement is negotiated prior to 
formal class certification, consideration of these eight . . . 
factors alone is not enough to survive appellate review." 
Bluetooth, 654 F.3d at 946 (emphasis in original). This is 
because, "[p]rior to formal class certification, there is an even 
greater potential for a breach of fiduciary duty owed the class 
during settlement." Id. District courts, therefore, also must 
determine "that the settlement is not the product of collusion 
among the negotiating parties." Id. at 947 (internal quotation 
marks omitted). In making that determination, courts should 
look for signs of collusion, including "(1) when counsel 

receive a disproportionate distribution of the settlement, or 
when the class receives no monetary distribution but class 
counsel are amply rewarded[;]" "(2) when the parties 
negotiate a clear sailing arrangement providing for the 
payment of attorneys' fees separate and apart from the class 
funds[;]" and "(3) when the parties arrange for fees not 
awarded to revert to [*14]  defendants rather than added to the 
class fund[.]" Id. at 947 (internal quotation marks and 
citations omitted).

DISCUSSION

I. FINAL APPROVAL OF CLASS SETTLEMENT.

A. Class Action Fairness Act.

When a settlement is reached in a class action case, CAFA 
requires that "[n]ot later than 10 days after a proposed 
settlement of a class action is filed in court, each defendant 
that is participating in the proposed settlement shall serve 
[notice of the proposed settlement] upon the appropriate State 
official of each State in which a class member resides and the 
appropriate Federal official[.]" 28 U.S.C. § 1715(b). The 
statute provides detailed requirements for the contents of such 
a notice. See id. The court is precluded from granting final 
approval of a class action settlement until the CAFA notice 
requirement is met. "An order giving final approval of a 
proposed settlement may not be issued earlier than 90 days 
after the later of the dates on which the appropriate Federal 
official and the appropriate State official are served with the 
notice required under [28 U.S.C. § 1715(b)]." 28 U.S.C. § 
1715(d).

Here, KCC provided the required CAFA notice and 
supplemental CAFA notice to the Attorney General of the 
United States, the Attorneys General of all 50 states and 
the [*15]  District of Columbia, and the Attorneys General for 
the five territories and parties of interest in this litigation. (See 
Racines Decl. at ¶¶ 4-6). KCC received no responses or 
objections. (See id. at ¶ 7)). The court, therefore, finds that 
defendant has complied with CAFA's notice requirements.

B. Class Certification.

In its order granting preliminary approval, the court certified 
the class pursuant to Rule 23(b)(3). (See Court's Order of 
January 26, 2015, at 28). Because circumstances have not 
changed, and for the reasons set forth in its Order of January 
26, 2015, the court reconfirms its order certifying the class for 
settlement purposes under Rule 23(e). See In re Apollo Group 
Inc. Secs. Litig., 2012 U.S. Dist. LEXIS 55622, 2012 WL 
1378677, *4 (D. Ariz. 2012) ("The Court has previously 
certified, pursuant to Rule 23 of the Federal Rules of Civil 
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Procedure, and hereby reconfirms its order certifying a 
class.").

C. Rule 23(c) Notice Requirements.

Class actions brought under Rule 23(b)(3) must satisfy the 
notice provisions of Rule 23(c)(2), and upon settlement of a 
certified class, "[t]he court must direct notice in a reasonable 
manner to all class members who would be bound by the 
proposal." Fed. R. Civ. P. 23(e)(1). Rule 23(c)(2) prescribes 
the "best notice that is practicable under the circumstances, 
including individual notice" of particular information. Fed. R. 
Civ. P. 23(c)(2)(B) (enumerating notice requirements for 
classes certified under Rule 23(b)(3)).

After undertaking [*16]  the required examination, the court 
approved the form of the proposed class notice. (See Court's 
Order of January 26, 2015, at 26-27). As discussed above, 
KCC complied with the court-approved class notice program. 
Accordingly, based on its prior findings and the record before 
it, the court finds that the class notice and the notice process 
fairly and adequately informed the class members of the 
nature of the action, the terms of the proposed settlement, the 
effect of the action and release of claims, their rights to 
exclude themselves from the action, and their rights to object 
to the proposed settlement. (See Court's Order of January 26, 
2015, at 26-27).

D. Whether Class Settlement is Fair, Adequate and 
Reasonable.

1. The Strength of Plaintiff's Case, and the Risk, Expense, 
Complexity, and Duration of Further Litigation.

In evaluating the strength of the case, the court should assess 
"objectively the strengths and weaknesses inherent in the 
litigation and the impact of those considerations on the 
parties' decisions to reach [a settlement agreement]." Adoma, 
913 F.Supp.2d at 975 (internal quotation marks omitted). "In 
assessing the risk, expense, complexity, and likely duration of 
further litigation, the court [*17]  evaluates the time and cost 
required." Id. at 976.

While plaintiff is "confident in the merits" of the case, (see 
Motion at 12), she asserts that further litigation would not 
confer any substantive benefit to the class given the "burning 
limits provision in USCB's insurance policy." (Id.). The court 
agrees. USCB's financial position and its limited insurance 
policy make it doubtful the class would benefit from further 
litigation. (See Court's Order of January 26, 2015, at 20); see 
also Grannan v. Alliant Law Group, P.C., 2012 U.S. Dist. 
LEXIS 8101, 2012 WL 216522, *6 (N.D. Cal. 2012) 
("Counsel determined that [defendant]'s insurance policy, 
totaling $1,000,000.00, was the sole source of funds from 

which plaintiffs could recover. Although the TCPA 
contemplates an award of at least $500 in statutory damages 
per violation, the discovery conducted revealed that the 
amount of statutory damages warranted by the number of 
violations significantly exceeded [defendant]'s only available 
source of funds.") (internal citation omitted). In short, the 
court finds that these factors support a finding that the 
Settlement Agreement is fair, adequate, and reasonable.

2. The Risk of Maintaining Class Action Status Through 
Trial.

Since plaintiff had not yet filed a motion for class 
certification, there was a [*18]  risk that the class would not 
be certified. Accordingly, this factor weighs in favor of 
approving the settlement. See Gardner v. GC Services, LP, 
2012 U.S. Dist. LEXIS 47034, 2012 WL 1119534, *4 (S.D. 
Cal. 2012) (noting that "because settlement was reached prior 
to a hearing on Plaintiff's motion for class certification, 
settlement was reached at a time when there was still a risk 
that the class would not be certified by the Court.").

3. The Amount Offered in Settlement.

"[T]he very essence of a settlement is compromise, a yielding 
of absolutes and an abandoning of highest hopes." Linney v. 
Cellular Alaska P'ship, 151 F.3d 1234, 1242 (9th Cir. 1998) 
(internal quotation marks omitted). In granting preliminary 
approval of the Settlement Agreement, the court concluded 
that the settlement amount was "fair and adequate[.]" (Court's 
Order of January 26, 2015, at 21). Accordingly, this factor 
also weighs in favor of granting final approval.

4. The Extent of Discovery Completed and Stage of 
Proceedings.

"A settlement following sufficient discovery and genuine 
arms-length negotiation is presumed fair." Nat'l Rural 
Telecomms Coop. v. DIRECTV, Inc., 221 F.R.D. 523, 528 
(C.D. Cal. 2004). "A court is more likely to approve a 
settlement if most of the discovery is completed because it 
suggests that the parties arrived at a compromise based on a 
full understanding of the legal and factual issues surrounding 
the case." Id. at 527 (internal quotation marks [*19]  and 
citation omitted). The court previously examined these factors 
at length and determined that the settlement "was reached 
through arms-length negotiation[,]" (see Court's Order of 
January 26, 2015, at 19), and that "the parties entered the 
settlement discussions with a substantial understanding of the 
factual and legal issues from which they could advocate for 
their respective positions." (Id.). Accordingly, this factor also 
warrants approval of the settlement.

5. The Experience and Views of Counsel.
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"Great weight is accorded to the recommendation of counsel, 
who are most closely acquainted with the facts of the 
underlying litigation. This is because the parties represented 
by competent counsel are better positioned than courts to 
produce a settlement that fairly reflects each party's expected 
outcome in the litigation." Nat'l Rural Telecomms., 221 
F.R.D. at 528 (internal quotation marks and citation omitted). 
As this court previously determined, plaintiff's attorneys are 
experienced in consumer class actions and the claims asserted 
in this action. (Court's Order of January 26, 2015, at 13). 
Based on this, the court finds that this factor supports 
approval of the settlement agreement.

6. The Presence of a Government Participant [*20] .

There is no government participant in this matter. 
Accordingly, this factor is not relevant. See, e.g., Wren v. 
RGIS Inventory Specialists, 2011 U.S. Dist. LEXIS 38667, 
2011 WL 1230826, *10, supplemented by 2011 U.S. Dist. 
LEXIS 51634, 2011 WL 1838562 (N.D. Cal. 2011) (noting 
that lack of government entity involved in case rendered this 
factor inapplicable to the analysis).

7. The Reaction of Notified Class Members to the 
Proposed Settlement.

"It is established that the absence of a large number of 
objections to a proposed class action settlement raises a strong 
presumption that the terms of a proposed class settlement 
action are favorable to the class members." Nat'l Rural 
Telecomms., 221 F.R.D. at 529. Here, KCC received 21,118 
valid and timely claim forms.3 (See Supp. Racines Decl. at ¶ 
7). Only 13 class members have requested exclusion,4 (see id. 
at ¶ 2), and significantly, there were no objections to the 
settlement.5 (See Racines Decl. at ¶ 25).

3 Moreover, the class members who appeared at the final fairness 
hearing, (see Supplemental Filing to Plaintiff's Motion for Final 
Approval of Class Action Settlement, Award of Attorneys' Fees and 
Costs, and Incentive Award for Named Plaintiff at 2), will be 
deemed valid claimants eligible to receive a pro rata portion of the 
Settlement Fund.

4 Another 19 class members submitted both a claim form and an 
exclusion form and have not [*21]  yet indicated their true intention. 
(See Supp. Racines Decl. at ¶ 4).

5 Class counsel confirmed at the final fairness hearing that no 
objections or additional exclusions have been received since the 
filing of the Supplemental Racines Declaration. Although several 
putative class members appeared at the hearing, none elected to 
speak. However, one individual purported to speak on their behalf 
and stated that he wanted to voice his opinion that the settlement did 
not have "any teeth" and will not result in any change in defendant's 
policies or practices. However, upon the court's questioning, it was 

The lack of objections and limited exclusions supports 
approval of the settlement. See Franco v. Ruiz Food Products, 
Inc., 2012 U.S. Dist. LEXIS 169057, 2012 WL 5941801, *14 
(E.D. Cal. 2012) (finding this factor weighed in favor of 
approval when only two out of 2,055 class members — less 
than one percent — opted out, and there were no objections to 
the settlement); Gong-Chun v. Aetna Inc., 2012 U.S. Dist. 
LEXIS 96828, 2012 WL 2872788, *16 (E.D. Cal. 2012) 
(settlement approved when less than two percent of the class 
members opted out and no objections were received); Barcia 
v. Contain-A-Way, Inc., 2009 U.S. Dist. LEXIS 17118, 2009 
WL 587844, *4 (S.D. Cal. 2009) (finding this factor weighed 
in favor of approval of settlement when [*22]  out of the 
2,385 class members, there were no objections and only 56 
class members opted out).

E. Whether the Settlement is the Product of Collusion.

Because the parties negotiated and reached a settlement prior 
to formal certification of the classes, the court must ensure 
that the settlement was not the product of collusion. See 
Bluetooth, 654 F.3d at 947-48. In granting preliminary 
approval of the settlement, the court carefully scrutinized the 
settlement and concluded that "the overall record in this case[] 
evidence[s] that the parties' settlement was reached through 
arms-length negotiations [and t]here is no evidence or 
suggestion of collusion or fraud leading to, or taking part in, 
the settlement negotiations between the parties." (Court's 
Order of January 26, 2015, at 18).

With respect to "signs" of collusion, the court notes that, 
unlike Bluetooth, where the class received no monetary 
award, class members here will be receiving monetary relief. 
(See Settlement Agreement at §§ B(35) & D(1)). Moreover, 
the parties here did not negotiate a "clear sailing" arrangement 
whereby attorney's fees are to be paid "separate and apart 
from class funds[.]" See Bluetooth, 654 F.3d at 947. Rather, 
any award of attorney's fees will be paid from the class 
funds [*23]  per the terms of the Settlement Agreement. (See 
Settlement Agreement at § D(1)(c)). Finally. pursuant to the 
Settlement Agreement, the entire settlement amount will be 
distributed, and no funds will revert to defendant. (See id. at 
§§ D(1)(d) & D(1)(e)). In short, the court finds that the 
settlement is fair, reasonable, and adequate, and not the 
product of collusion among the parties.

II. AWARD OF ATTORNEY'S FEES AND COSTS & 
SERVICE AWARD.

A. Attorney's Fee Award.

determined that the individual had not read the Settlement 
Agreement and was therefore not aware of the settlement's 
significant injunctive component.
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The Settlement Agreement provides for an award of attorney's 
fees equal to 30% of the Settlement Fund and out-of-pocket 
costs and expenses not to exceed $50,000. (See id. at § 
D(1)(c)). Class counsel seek $825,000 in attorney's fees and 
$18,342.37 in costs. (See Motion at 20).

Rule 23(h) provides that, "[i]n a certified class action, the 
court may award reasonable attorney's fees and nontaxable 
costs that are authorized by law or by the parties' agreement." 
Fed. R. Civ. P. 23(h). "[C]ourts have an independent 
obligation to ensure that the award, like the settlement itself, 
is reasonable, even if the parties have already agreed to an 
amount." Bluetooth, 654 F.3d at 941. "Where a settlement 
produces a common fund for the benefit of the entire class, 
courts have discretion to employ either the lodestar [*24]  
method or the percentage-of-recovery method." Id. at 942. 
However, such "discretion must be exercised so as to achieve 
a reasonable result." Id.

Under the percentage-of-the-fund method, the "court simply 
awards the attorneys a percentage of the fund sufficient to 
provide class counsel with a reasonable fee." Hanlon, 150 
F.3d at 1029. The Ninth Circuit "has established 25% of the 
common fund as a benchmark award for attorney fees." Id. 
The actual percentage, however, varies depending on the facts 
of each case, but in "most common fund cases, the award 
exceeds that benchmark." Vasquez v. Coast Valley Roofing, 
Inc., 266 F.R.D. 482, 491 (E.D. Cal. 2010) (internal quotation 
marks omitted); see also Vandervort v. Balboa Capital Corp., 
8 F.Supp.3d 1200, 1209 (C.D. Cal. 2014) ("In 'megafund' 
cases, fees will commonly be under the benchmark, while in 
smaller cases — particularly where the common fund is under 
$10 million — awards more frequently exceed the 
benchmark.").

Courts consider the following factors when determining the 
benchmark percentage to be applied in a given case: (1) the 
results achieved for the class; (2) the risk of litigation; (3) the 
skill required and quality of work; (4) the contingent nature of 
the fee; and (5) awards made in similar cases. Vizcaino v. 
Microsoft Corp., 290 F.3d 1043, 1048-51 (9th Cir. 2002).

1. The Results Obtained for the Class.

"The result achieved is a significant factor to be considered in 
making [*25]  a fee award." In re Heritage Bond Litig., 2005 
U.S. Dist. LEXIS 13555, 2005 WL 1594403, *19 (C.D. Cal. 
2005); see Hensley v. Eckerhart, 461 U.S. 424, 436, 103 S.Ct. 
1933, 1941, 76 L. Ed. 2d 40 (1983) ("the most critical factor 
is the degree of success obtained"). In addition to monetary 
relief, the Settlement Agreement provides for significant 
changes in defendant's business practices. (See Court's Order 
of January 26, 2015, at 21-22). Such non-monetary relief is "a 

relevant circumstance in determining what percentage of the 
common fund class counsel should receive as attorneys' 
fees[.]" Staton, 327 F.3d at 974 (internal quotation marks 
omitted); see also Vizcaino, 290 F.3d at 1049 (upholding fee 
award where "counsel's performance generated benefits 
beyond the cash settlement fund"); Wren, 2011 U.S. Dist. 
LEXIS 38667, 2011 WL 1230826, at *29 (approving a 
$27,000,000 settlement with an average award to class 
members of $207.69 and 42% of the settlement amount 
awarded as attorneys' fees because, in part, "the results 
achieved . . . include both monetary and injunctive relief"). 
Accordingly, this factor weighs in favor of class counsel's fee 
request.

2. The Risk of Litigation.

"The risk that further litigation might result in Plaintiffs not 
recovering at all, particularly [in] a case involving 
complicated legal issues, is a significant factor in the award of 
fees." In Re Omnivision Technologies, Inc., 559 F.Supp.2d 
1036, 1046-47 (N.D. Cal. 2008). Here, since plaintiff had not 
yet filed a motion for class certification, there was a risk that 
the [*26]  class would not be certified, (see, supra, at § I.D.2), 
based on, among other things, the issue of consent. See also 
Vizcaino, 290 F.3d at 1048 (risk of dismissal or loss on class 
certification is relevant to evaluation of a requested fee); Rose 
v. Bank of America Corp., 2014 U.S. Dist. LEXIS 121641, 
2014 WL 4273358, *12 (N.D. Cal. 2014) (agreeing with class 
counsel that "there was a significant risk because the issue of 
prior express consent is an open question"). And as plaintiff 
recognizes, any recovery would face due process arguments 
on appeal and would likely not be collectable given USCB's 
financial condition. (See Motion at 15).

3. The Skill Required and Quality of Work.

The "prosecution and management of a complex national 
class action requires unique legal skills and abilities." 
Omnivision, 559 F.Supp.2d at 1047 (internal quotation marks 
omitted). As noted above, class counsel are experienced in 
consumer class actions and the claims asserted in this action. 
See supra at § I.D.5. This factor weighs in favor of granting 
the requested fee.

4. The Contingent Nature of the Fee.

"The importance of assuring adequate representation for 
plaintiffs who could not otherwise afford competent attorneys 
justifies providing those attorneys who do accept matters on a 
contingent-fee basis a larger fee than if they were billing by 
the hour or on a [*27]  flat fee." Knight v. Red Door Salons, 
Inc., 2009 U.S. Dist. LEXIS 11149, 2009 WL 248367, *6 
(N.D. Cal. 2009). Here, class counsel took this case on a 
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contingent basis.6 (See Motion, Exh. 2 (Declaration of 
Plaintiff's Attorney Lance A. Raphael in Support of Award of 
Attorney's Fees at ¶ 41(c)). Accordingly, this factor also 
supports the requested fees.

5. Awards Made in Similar Cases.

The requested fee award is consistent with at least one other 
TCPA case in this district. See Vandervort, 8 F.Supp.3d at 
1210 (approving an award of 33% of settlement fund for fees 
and costs in a TCPA case). The court, therefore, finds that the 
requested fee award in this case is reasonable.

Consideration of the foregoing factors supports the request for 
attorney's fees in the amount of 30% of the settlement fund. 
The court, therefore, is satisfied that a lodestar "cross-check" 
is not required. See Craft v. County of San Bernardino, 624 
F.Supp.2d 1113, 1122 (C.D. Cal. 2008) ("A lodestar cross-
check is not required in this circuit, and in some cases is not a 
useful reference point.").

B. Class Representative Incentive Award.

Pursuant to the Settlement Agreement, plaintiff requests that 
the court grant her an incentive award of $10,000. (See 
Motion at 23; Settlement Agreement at § D(1)(b)).

In the Court's Order of January 26, 2015, the [*28]  court 
undertook a thorough examination of the fairness and 
adequacy of the incentive award at issue, applying the careful 
scrutiny required in this Circuit. (See Court's Order of 
February 20, 2014, at 22-25); see Radcliffe v. Experian Info. 
Solutions Inc., 715 F.3d 1157, 1163 (9th Cir. 2013) (reversing 
the district court's class action settlement approval and 
instructing "district courts to scrutinize carefully the awards 
so that they do not undermine the adequacy of the class 
representatives."); Staton, 327 F.3d at 948-49. Based on its 
review of the record, the court determined "that the incentive 
award is warranted based on [plaintiff's] effort to 'protect the 
interests of the class, the degree to which the class has 
benefitted from those actions, and the amount of time and 
effort the plaintiff expended in pursuing the litigation[,]'" 
(Court's Order of January 26, 2015, at 25), and does not call 
into question whether plaintiff received unduly preferential 
treatment. (Id. at 24). Moreover, no class member has 
objected to the requested incentive payment. (See Racines 
Decl. at ¶ 25). The court therefore concludes the incentive 
award requested by plaintiff is fair and reasonable.

This Order is not intended for publication. Nor is it 
intended to be included in or submitted to any online 

6 Class counsel further confirmed this fact during the final fairness 
hearing.

service such [*29]  as Westlaw or Lexis.

CONCLUSION

Based on the foregoing, IT IS ORDERED THAT:

1. Plaintiff's unopposed Motion for Final Approval of Class 
Action Settlement, Award of Attorneys' Fees and Costs, and 
Incentive Award for Named Plaintiff (Document No. 76) is 
granted as set forth herein.

2. The court hereby grants final approval to the parties' Class 
Action Settlement Agreement ("Settlement Agreement") 
(Document No. 70-1). The court finds that the Settlement 
Agreement is fair, adequate and reasonable, appears to be the 
product of arm's length and informed negotiations, and treats 
all members of the class fairly. The parties are ordered to 
perform their obligations pursuant to, and the settlement fund 
shall be administered and paid out in accordance with, the 
terms of the Settlement Agreement and this Order.

3. The settlement class is certified under Federal Rule of Civil 
Procedure 23(c): All members of the class preliminarily 
approved on January 26, 2015, who did not properly and 
timely request exclusion pursuant to the procedures specified 
in the Settlement Agreement.

4. The form, manner, and content of the Class Notice meet the 
requirements of Federal Rules of Civil Procedure 23(c)(2).

5. The court affirms the appointment of plaintiff Brenda 
Jonsson as Class Representative. [*30] 

6. The court affirms the appointment of Lance Raphael and 
Stacy Bardo of the Consumer Advocacy Center, P.C., Dan 
Marovitch of the Marovitch Law Firm, LLC, and Amir 
Goldstein of the Law Offices of Amir J. Goldstein as class 
counsel.

7. Plaintiff Brenda Jonsson shall be paid an incentive payment 
of $10,000, out of the settlement fund, in accordance with the 
terms of the Settlement Agreement.

8. Class counsel shall be paid $825,000.00 in attorney's fees, 
and $18,342.37 in costs, out of the settlement fund, in 
accordance with the terms of the Settlement Agreement.

9. The settlement administrator, Kurtzman Carson 
Consultants, shall be paid for its fees and expenses in 
accordance with the terms of the Settlement Agreement, in an 
amount not to exceed $394,000.00 from the settlement fund.

10. The court approves the designation of National Consumer 
Law Center in Boston, Massachusetts, as the cy pres 

2015 U.S. Dist. LEXIS 69934, *27

Case: 1:19-cv-06662 Document #: 134 Filed: 04/19/22 Page 60 of 166 PageID #:1977

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5BWH-JPS1-F04C-T0NN-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5BWH-JPS1-F04C-T0NN-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S7C-60R0-TXFP-C355-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S7C-60R0-TXFP-C355-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8RNS-NJB2-D6RV-H4DM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8RNS-NJB2-D6RV-H4DM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8RNS-NJB2-D6RV-H4DM-00000-00&context=1000516


Page 9 of 9

beneficiary of any unclaimed settlement funds pursuant to the 
Settlement Agreement.

11. All class members who did not validly and timely request 
exclusion from the settlement have released claims against 
defendant, as set forth in the Settlement Agreement.

12. Except as to any class members who have validly [*31]  
and timely requested exclusion, this action is dismissed with 
prejudice, with all parties to bear their own fees and costs 
except as set forth herein and in the prior orders of this court.

13. Without affecting the finality of this order in any way, the 
court hereby retains jurisdiction over the parties, including 
class members, for the purpose of construing, enforcing, and 
administering the order and Judgment, as well as the 
Settlement Agreement itself.

14. Judgment shall be entered accordingly.

Dated this 28th day of May, 2015.

/s/ Fernando M. Olguin

United States District Judge

JUDGMENT

Pursuant to the Court's Order Re: Final Approval of Class 
Action Settlement; Approval of Attorney's Fees, Costs, & 
Incentive Award ("Order"), filed contemporaneously with the 
filing of this Judgment, IT IS ADJUDGED THAT:

1. Plaintiff Brenda Jonsson shall be paid an incentive payment 
of $10,000, out of the Settlement Fund, in accordance with 
the terms of the Settlement Agreement and the Order.

2. Class counsel shall be paid $825,000.000 in attorney's fees, 
and $18,342.37 in costs, out of the Settlement Fund, in 
accordance with the terms of the Settlement Agreement and 
the Order.

3. The settlement administrator, [*32]  Kurtzman Carson 
Consultants, shall be paid for its fees and expenses in 
accordance with the terms of the Settlement Agreement, in an 
amount not to exceed $394,000.00 from the settlement fund.

4. Except as to any class members who have validly and 
timely requested exclusion, this action is dismissed with 
prejudice, with all parties to bear their own fees except as set 
forth herein and in the prior orders of this court.

Dated this 28th day of May, 2015.

/s/ Fernando M. Olguin

United States District Judge

End of Document
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Opinion

 [*2] ORDER GRANTING FINAL APPROVAL OF 
CLASS ACTION SETTLEMENT

The Court held a Final Approval Hearing on March 20, 2020. 
Notice of the hearing was duly provided in accordance with 
this Court's Order, which preliminarily approved the class 
action settlement, approved the Notice Plan and set the Final 
Approval Hearing (the "Preliminary Approval Order"). 
Having considered all matters submitted at the Final Approval 
Hearing and otherwise, and finding no just reason for delay in 
entry of this Final Approval Order, It is hereby ORDERED, 
ADJUDGED AND DECREED as follows:

1. The Settlement Agreement and Release dated October 28, 
2019, including its Exhibits 1-5 (the "Agreement") [ECF 419-
1], and the definition of terms contained therein, are 
incorporated by reference. The terms and definitions of this 
Court's Preliminary Approval Order [ECF 420] are also 
incorporated by reference into this [*3]  Final Approval 
Order.

2. This Court has jurisdiction over the subject matter of the 
Litigation and over ADF Midatlantic, LLC, American Huts, 
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Inc., ADF Pizza I, LLC, ADF PA, LLC and Pizza Hut, LLC 
(collectively, "Defendants") and Plaintiff, including all 
Settlement Class Members, (collectively, "the Parties"), with 
respect to the Settlement Class, which was certified on 
December 4, 2018 [ECF 259] as follows:

All persons in the United States who received a text 
message from Defendants wherein their cellular 
telephone number was provided by a third party and said 
text messages were sent using hardware and software 
owned or licensed to Songwhale or Cellit between 
November 2010 and January 2013. Excluded from the 
class are all persons who received a text message from 
Defendants wherein their cellular telephone number was 
provided by a subscriber of the calling plan.

The following are excluded from the Settlement Class: 
Defendants, their legal representatives, assigns, and 
successors, and any entity in which the Defendants have a 
controlling interest. Also excluded from the Class is the Judge 
to whom this case is assigned as well as the Judge's 
immediate family, and any individual who opts [*4]  out of 
the Settlement Class as described below.

The Court hereby finds that the Agreement is the product of 
arm's length settlement negotiations between the Parties.

3. The Court hereby finds and concludes that Class Notice 
was disseminated to persons in the Settlement Class in 
accordance with the terms of the Agreement and in 
compliance with this Court's Preliminary Approval Order.

4. The Court further finds and concludes that the Class Notice 
and Claims Administration procedures set forth in the 
Agreement fully satisfy Rule 23 of the Federal Rules of Civil 
Procedure and the requirements of due process, were the best 
notice practicable under the circumstances, provided due and 
sufficient individual notice to all persons in the Settlement 
Class who could be identified through reasonable effort, and 
support the Court's exercise of jurisdiction over the 
Settlement Class as contemplated in the Agreement and this 
Final Approval Order.

5. There were no objections to the Agreement.

6. The Court hereby finally approves the Agreement and finds 
that the terms constitute, in all respects, a fair, reasonable and 
adequate settlement as to all Settlement Class Members in 
accordance with Rule 23 of the Federal Rules of Civil 
Procedure.

7. The Court hereby approves distribution plan for 
payments [*5]  set forth in the Agreement. The Claims 
Administrator is hereby ordered to comply with the terms of 
the Agreement with respect to distribution of Settlement 

Payments and disposition of any funds remaining thereafter.

8. As of the Effective Date of the Agreement, the Releasees 
are released and forever discharged from the Released 
Claims. The terms of the release as set forth in the Agreement 
are incorporated herein.

9. This Court hereby dismisses this Litigation, with prejudice, 
without costs to any party, except as expressly provided for in 
the Agreement.

10. Any rights of Plaintiff and each and every one of the 
Settlement Class Members to the protections afforded under 
Section 1542 of the California Civil Code, and/or any other 
similar, comparable or equivalent laws, are hereby terminated.

11. If for any reason whatsoever this settlement fails to 
become effective for any reason, the Parties and the Litigation 
will return to the status quo as it existed prior to the 
Agreement, and no doctrine of waiver, estoppel or preclusion 
will be asserted in any proceedings. No agreements, 
documents or statements made by or entered into by any Party 
in connection with the settlement may be used by Plaintiff, 
any person in the Settlement Class, [*6]  Defendants, or any 
other person to establish liability or in any defense and/or 
support of any of the elements of class certification, whether 
in the Action or in any other proceeding.

12. Class Counsel have moved pursuant to Fed. R. Civ. P. 
23(h) and 52(a) for an awar of attorneys' fees, which is 
inclusive of all costs and expenses. Pursuant to Rules 23(h)(3) 
an 52(a) this Court makes the following findings of fact and 
conclusions of law:

(a) that the Class Settlement confers substantial benefits 
on the Settlement Class Members;
(b) that the value conferred on the Settlement Class is 
immediate and readily quantifiable (upon this Judgment 
becoming Final, as defined in the Agreement), 
Settlement Class Members who have submitted valid and 
timely Settlement Claim Forms will receive cash 
payments that represent a significant portion of the 
damages that would be available to them were they to 
prevail in an individual action under the Telephone 
Consumer Protection Act;
(c) that Class Counsel vigorously and effectively pursued 
the Settlement Class Members' claims before this Court 
in this complex case;
(d) that the class settlement was obtained as a direct 
result of Class Counsel's advocacy;

(e) that the Class Settlement was reached following [*7]  
extensive negotiation between Class Counsel and 
Counsel for Defendants, and was negotiated in good-
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faith and in the absence of collusion;
(f) that Settlement Class Members were advised in the 
Class Notice approved by the Court that Class Counsel 
intended to apply for an award of attorneys' fees in the 
amount in an amount of up to $2,000,000, inclusive of 
all costs and expenses, to be paid from the Settlement 
Amount;
(g) that no member of the Settlement Class has submitted 
written objections to the award of attorneys' fees;

(h) that counsel who recover a common benefit for 
persons other than himself or his client is entitled to a 
reasonable attorneys' fee from the Settlement Amount as 
a whole. In the Eleventh Circuit, "it is well established 
that when a representative party has conferred a 
substantial benefit upon a class, counsel is entitled to an 
allowance of attorneys' fees based upon the benefit 
obtained." Torres v. Bank of Am. (In re Checking 
Account), 830 F. Supp. 2d 1330, 1358 (S.D. Fla. 2011), 
citing Camden I Condo Ass'n v. Dunkle, 946 F.2d 768, 
771 (11th Cir. 1991) and Boeing Co. v. Van Gemert, 444 
U.S. 472, 478, 100 S. Ct. 745, 62 L. Ed. 2d 676 (1980).

(i) The Eleventh Circuit endorses using the factors 
articulated Johnson v. Georgia Highway Expr., Inc., 488 
F.2d 714 (5th Cir. 1974), to confirm the reasonableness 
of the award in excess of 25%. See Camden I Condo. 
Ass'n, 946 F.2d at 775. The Johnson/Camden I factors 
are (1) the time and labor required; (2) the novelty and 
difficulty of the issues; (3) the skill requisite [*8]  to 
perform the legal service properly; (4) the preclusion of 
other employment by the attorney; (5) the customary fee; 
(6) whether the fee is contingent; (7) the time limitations 
imposed; (8) the amount involved and results obtained; 
(9) the experience, reputation and ability of the 
attorneys; (10) the "undesirability" of the case; (11) the 
nature and length of the professional relationship with 
the client; and (12) awards in similar cases. Camden I, 
946 F.2d at 772, n.3. These factors confirm the 
reasonableness of the proposed fee award here.

This case easily satisfies the four factors as it took 
substantial time and labor and was novel and difficult. 
For the same reason it satifises the seventh factor of time 
limitations imposed. This 2012 litigation required an 
Eleventh Circuit appeal on unsettled law relating to 
mootness that was an issue that had to be utlimatley 
resolved by the Supreme Court in Cambell Ewald. Then 
the Plaintiff prosecuted class certification after extensive 
third party discovery and expert testimony relating to 
carrier subscriber data to determine if intermediary 
consent be shown on a classwide basis. Even after class 
certification, Plaitiff faced pending summary judgment 

on the issue of vicarious [*9]  liability and whether the 
system that sent the texts is an ATDS, which Circuit 
courts differ and the Eleventh Circuit had yet to decide. 
Class Counsel has shown the skill necessary to fully 
litigate this action and spent susbtatial time away from 
other employment opportunities to do so as evidenced by 
the extensive docket in this matter and the substial 
discovery undertaken. As such the first four factors as 
well as the seventh factor are readily satisfied.

The customary fee, whether the fee is contingent and the 
last factor of fees awarded in smiliar cases are also 
satisfied. The fee here is contignet and the customary fee 
in consumer class can be as high as 50% in this circuit. 
See Wolff v. Cash 4 Titles, 2012 U.S. Dist. LEXIS 
153786 at *13 (S.D. Fla. Sept. 26, 2012) ("One-third of 
the recovery is considered standard in a contingency fee 
agreement."); Seghroughni v. Advantus Rest., Inc., 2015 
U.S. Dist. LEXIS 64602 at *2 (M.D. Fla. May 13, 2015) 
("An attorney's fee ... which is one-third of the settlement 
fund ... is fair and reasonable..."); see also e.g. Waters v. 
Int'l Precious Metals Corp., 190 F.3d 1291, 1295-96 
(11th Cir.1999) (affirmed fee award of 33 1/3% of a $40 
million settlement); and see Camden I, 946 F.2d at 774-
775 ("an upper limit of 50% of the fund may be stated as 
a general rule, although even larger percentages have 
been awarded."); Cabot E. Broward 2 LLC v. Cabot, 
2018 U.S. Dist. LEXIS 192706 at *20 (S.D. Fla. Nov. 9, 
2018) (citing "19 cases from this Circuit in which 
attorneys' fees amounting to 33% or more of a settlement 
fund were [*10]  awarded," including settlements of 
$310 million, $77.5 million, $75 million, $40 million, 
and $25 million);Guarisma v. Microsoft Corp., 15-cv-
24326-CMA, ECF No. 79, pp.7-8, ¶g.-¶j., and ¶14, 2017 
U.S. Dist. LEXIS 227871 (S.D. Fla. Oct. 27, 2017)(One 
third); Lab,v Lab 14-cv-61543-RLR, ECF No. 218, p.26, 
and ECF No. 227, pp.5-7, ¶13 (S.D. Fla. Feb. 18, 
2016)(One third plus expenses); Legg v. Spirit Airlines, 
Inc., 14-cv-61978-JIC, ECF No. 151, ¶14 and ¶15, 2016 
U.S. Dist. LEXIS 185397 (S.D. Fla. Aug. 2, 2016);(one 
third plus expenses) Jimmy Choo, 15-cv-81487-BB, ECF 
No. 97, p.7, ¶g. and ¶23 (S.D. Fla. May 9, 2017)(One 
third plus expenses).1

1 Other TCPA class actions awarded similar fees. See Birchmeier v. 
Caribbean Cruise Line, Inc., 896 F.3d 792, 796-97 (7th Cir. 
2018)(affirming attorney fees in TCPA class action of 36% of the 
first $10 million); Martin v. Dun & Bradstreet, Inc., 12-215, 2014 
U.S. Dist. LEXIS 184193 (N.D. Ill. Jan. 16, 2014) (Dkt. No. 63) 
(one-third of total payout); Hanley v. Fifth Third Bank, No. 12-1612 
(N.D. Ill.) (Dkt. No. 87) (awarding attorneys' fees of one-third of 
total settlement fund); In re Capital One, 80 F. Supp. 3d 781 (N.D. 
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Finally, Class Counsel are well respected consumer class 
attorneys with the experience and ability to prosecute 
this action. As for the "undesirability" of the case, the 
Court considers that a neutral factor. Finally, prior to this 
case, Mr. Keim had no relationship with class counsel 
such that this factor support the fee award.
(j) Accordingly, Class Counsel are hereby awarded 
$2,000,000.00 for attorney fees, which is inclusive of all 
costs and expenses, from the Settlement Amount, which 
the Court finds to be fair and reasonable, and which 
amount shall be paid to Class Counsel from the 
Settlement Amount in accordance with the terms of the 
Agreement.

13. The Class Representative, Brian Keim, is hereby 
compensated in the amount of $10,000.00 from the Settlement 
Amount for his service and efforts in this case. See, e.g., 
Cooper v. Nelnet, Inc., 14-cv-314-RBD-DAB, ECF No. 85, 
p.5, ¶11, 2015 U.S. Dist. LEXIS 187983 (M.D. Fla. Aug. 4, 
2015)($25,000 incentive award); Gevaerts v. TD Bank, N.A., 
No. 14-cv-20744-RLR, 2015 U.S. Dist. LEXIS 150354, *25-
*26 (S.D. Fla. Nov. 5, 2015)($10,000 incentive awards to two 
sets of plaintiffs), citing Spicer v. Chi. Bd. of Options 
Exchange, Inc., 844 F.Supp. 1226, 1267-68 (N.D. Ill. 1993) 
(collecting cases approving incentive awards ranging from 
$5,000 to $100,000, [*11]  and approving $10,000 for each 
plaintiff); Legg v. Lab. Corp. of Am. Holdings, No. 14-61543-
RLR, 2016 U.S. Dist. LEXIS 122695 (S.D. Fla. Feb. 18, 
2016)($10,000, in a FACTA case); Legg v. Spirit Airlines, 
Inc., No. 14-cv-61978-JIC, ECF No. 151, ¶16 (S.D. 
Fla.)($10,000 each to two plaintiffs, in a FACTA case); and 
Muransky v. Godiva Chocolatier, Inc., No. 15-cv-60716-
WPD, 2016 U.S. Dist. LEXIS 133695, *11 (S.D. Fla. Sept. 28, 
2016)($10,000, in a FACTA case).

14. In the event any funds remain from uncashed checks, 
those remaining funds shall be distributed to the National 
Consumer Law Center ("NCLC") as the cy pres recipient and 
earmarked for work to maintain TCPA protections for 
consumers. See Legg v AEO, 14-cv-02440-VEC (S.D. NY 
2017)(Approving NCLC for TCPA class case).

15. The Clerk shall close this case. All pending motions are 
denied as moot.

Done and Ordered in Chambers in West Palm Beach, Palm 
Beach County, Florida this 20th day of March, 2020.

/s/ Kenneth A. Marra

Ill. 2015) (36% of the first $10 million of the settlement) 
(Holderman, J.); Martin v. JTH Tax, Inc., No. 13-6923 (N.D. Ill. 
Sept. 16, 2015) (Shah, J.) (38% of total fund).

KENNETH A. MARRA

United States District Judge

End of Document
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Opinion

FINAL  [*2] JUDGMENT AND ORDER OF DISMISSAL 
WITH PREJUDICE.

This matter came before the Court for the Final Approval 
Hearing set by the Court, as well as Plaintiff's Motion for 
Final Approval of Class Action Settlement (dkt. 137), and 
Plaintiff's Motion for Award of Attorneys' Fees, Expenses, 
and Incentive Award (dkt. 127). The Court, having reviewed 
the papers filed in support of and in opposition to the motion, 
heard argument of counsel, and good cause appearing therein, 
Plaintiff's Motions are hereby GRANTED and it is hereby 
ORDERED, ADJUDGED, and DECREED THAT:

1. Terms and phrases in this Order shall have the same 
meaning as ascribed to them in the Settlement Agreement.

2. This Court has jurisdiction over the subject matter of this 
action and over all Parties to the Action, including all 
B2Mobile Class Members and LeadClick Auto Class 
Members (hereinafter collectively referred to as "Settlement 
Class Members").

3. On July 29, 2011, this Court granted Preliminary Approval 
of the Settlement Agreement and certified two settlement 
classes consisting of:
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"B2Mobile Class" consisting of all Persons in the 
United States and its territories who, from January 1, 
2008 until the date of preliminary approval, 
 [*3] received a text message from Short Code 77893 or 
a text message containing a B2Mobile Website that was 
transmitted by or on behalf of B2Mobile and was sent 
without such Person's prior express consent.

"LeadClick Auto Class" consisting of all persons in the 
United States and its territories who, from January 1, 
2008 until the date of preliminary approval, received an 
automobile-related text message from Short Code 77893 
or an automobile-related text message containing a 
B2Mobile Website that was transmitted by or on behalf 
of B2Mobile and was sent without such Person's prior 
express consent.

4. Excluded from the B2Mobile Class are the following: the 
Defendants, LeadClick Auto Class Members (as defined 
herein and to the extent they only received auto-related text 
messages), the Settlement Administrator, the Mediator, and 
any respective parent, subsidiary, affiliate or control person of 
the Defendants or their officers, directors, agents, servants, or 
employees as of the date of filing of the Action, any judge 
presiding over the Action and the immediate family members 
of any such Person(s). Excluded from the LeadClick Auto 
Class are the following: the Defendants, the Settlement 
Administrator,  [*4] the Mediator, and any respective parent, 
subsidiary, affiliate or control person of the Defendants, as 
well as their officers, directors, agents, servants, or 
employees, any judge presiding over the Action and the 
immediate family members of any such Person(s). The 
B2Mobile Class and the LeadClick Auto Class are hereinafter 
referred to as the "Settlement Classes."

5. Further excluded from the Settlement Classes are those 
persons who have submitted valid and timely requests for 
exclusion pursuant to the Preliminary Approval Order. 
Annexed hereto as Appendix 1 is a schedule of all such 
persons excluded from the Settlement Classes.

6. This Court now gives final approval to the settlement and 
finds that the Settlement Agreement is fair, reasonable, 
adequate, and in the best interests of the Settlement Classes. 
Specifically, the complex legal and factual posture of this 
case, and the fact that the Settlement Agreement is the result 
of arms' length negotiations presided over by a neutral 
mediator support this finding. The Class Representative and 
Class Counsel adequately represented the Settlement Classes 
for purposes of entering into and implementing the Settlement 
Agreement. Accordingly,  [*5] the Settlement Agreement is 
hereby finally approved in all respects, and the Parties are 
hereby directed to perform its terms. The Settlement 

Agreement and every term and provision thereof shall be 
deemed incorporated herein as if explicitly set forth, and shall 
have the full force of an Order of this Court.

7. The Court approved Notice Plan to the Settlement Classes, 
as set forth in the Preliminary Approval Order on July 29, 
2011, was the best notice practicable under the circumstances, 
including comprehensive nationwide newspaper and 
magazine publication, website publication, and extensive 
online advertising. The Notice Plan has been successfully 
implemented and satisfies the requirements of Federal Rule of 
Civil Procedure 23 and Due Process.

8. The Court finds that the Defendants properly and timely 
notified the appropriate state and federal officials of the 
Settlement Agreement, pursuant to the Class Action Fairness 
Act of 2005 ("CAFA"), 28 U.S.C. § 1715. The Court has 
reviewed the substance of Defendants' notices and 
accompanying materials, and finds that they complied with all 
applicable requirements of CAFA.

9. Subject to the terms and conditions of the Settlement 
Agreement, this  [*6] Court hereby dismisses the action on 
the merits and with prejudice.

10. Upon the Effective Date of this settlement, the Plaintiff 
and each and every B2Mobile Class Member and LeadClick 
Auto Class Member who did not opt out of the Settlement 
(whether or not such members submit claims) and to the 
extent the LeadClick Auto Class Member or B2Mobile Class 
Member is not an individual, all of its present, former, and 
future direct and indirect parent companies, affiliates, 
subsidiaries, divisions, agents, franchisees, successors, 
predecessors-in-interest, and all of the aforementioned's 
present, former, and future officers, directors, employees, 
shareholders, attorneys, agents, independent contractors; and, 
to the extent the LeadClick Auto Class Member or B2Mobile 
Class Member is an individual, any present, former, and 
future spouses, as well as the present, former, and future heirs, 
executors, administrators, representatives, agents, attorneys, 
partners, successors, predecessors-in-interest, and assigns of 
each of them, shall be deemed to have released Defendants 
B2Mobile, LLC, and LeadClick Media, Inc., and any and all 
of their respective present or past heirs, executors, estates, 
administrators,  [*7] predecessors, successors, assigns, 
parents, subsidiaries, affiliates, associates, employers, 
employees, agents, consultants, independent contractors, 
insurers, directors, managing directors, officers, partners, 
principals, members, attorneys, accountants, financial and 
other advisors, investment bankers, underwriters, 
shareholders, lenders, auditors, investment advisors, legal 
representatives, successors in interest, assigns and companies, 
firms, trusts, corporations, officers, directors, other 
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individuals or entities in which any of the Defendants have a 
controlling interest or which is affiliated with any of them, or 
any other representatives of any of these Persons and entities, 
but specifically excluding all entities from whom B2Mobile 
obtained cellular phone numbers, other than LeadClick and 
B2Mobile; entities on whose behalf any text message was 
transmitted by or on behalf of B2Mobile, other than 
LeadClick and B2Mobile; and entities who received 
consumer internet traffic or leads that were linked or driven 
from a B2Mobile Website or text message that paid or 
otherwise compensated B2Mobile or its agents to drive such 
traffic, other than LeadClick and B2Mobile, from any and all 
 [*8] actual, potential, filed, known or unknown, fixed or 
contingent, claimed or unclaimed, suspected or unsuspected, 
claims, demands, liabilities, rights, causes of action, contracts 
or agreements, extracontractual claims, damages, punitive, 
exemplary or multiplied damages, expenses, costs, attorneys' 
fees and or obligations (including "Unknown Claims" as 
defined in the Agreement), whether in law or in equity, 
accrued or unaccrued, direct, individual or representative, of 
every nature and description whatsoever, whether based on 
the TCPA or other federal, state, local, statutory or common 
law or any other law, rule or regulation, including the law of 
any jurisdiction outside the United States arising out of the 
facts, transactions, events, matters, occurrences, acts, 
disclosures, statements, misrepresentations, omissions or 
failures to act regarding the alleged sending of any text 
message from Short Code 77893 or any text message 
containing a B2Mobile Website, including any automobile-
related text message from Short Code 77893 or automobile-
related text message containing a B2Mobile Website that was 
transmitted by or on behalf of B2Mobile or LeadClick and 
allegedly received by the Plaintiffs,  [*9] including all claims 
that were brought or could have been brought in the Action 
relating to such text messages.

11. Upon the Effective Date, any action or claim for 
indemnification, including but not limited to actions or claims 
for breach of contract, contribution, or subrogation, that could 
be or could have been brought by LeadClick or B2Mobile 
against the other related to the Action or any of the facts, 
matters or agreements on which the claims in the Action were 
based are hereby released and dismissed with prejudice on the 
merits.

12. Upon the Effective Date the above release of claims and 
the Settlement Agreement will be binding on, and have res 
judicata and preclusive effect in all pending and future 
lawsuits or other proceedings maintained by or on behalf of 
Plaintiff and all other Settlement Class Members, Releasing 
Parties, and their heirs, executors and administrators, 
successors and assigns. All Settlement Class Members who 
have not been properly excluded from the Settlement Classes 

are hereby permanently barred and enjoined from filing, 
commencing, prosecuting, intervening in, or participating (as 
class members or otherwise) in, any lawsuit or other action in 
any jurisdiction  [*10] based on or arising out of the Released 
Claims.

13. Pursuant to the terms of the Settlement Agreement, 
LeadClick has consented to the entry of an injunction and is 
hereby enjoined, for a period of four (4) years following the 
Effective Date, as follows:

a. to the extent its standard "Media Publisher 
Agreement" or any other agreement it enters into utilizes 
text message advertising of any kind, LeadClick shall 
modify or otherwise require such agreement to state that 
LeadClick and any entity with which it contracts are 
prohibited from advertising any LeadClick website or 
LeadClick "offer" by using or cooperating with others to 
use an ATDS to send SMS messages to cellular phones 
unless each text-message recipient has given explicit 
prior written consent to receive such text messages;

b. to the extent its standard "Media Publisher 
Agreement" or any other agreement it enters into utilizes 
text message advertising of any kind, LeadClick shall 
modify or otherwise require such agreement to require 
LeadClick, its "publishers," or other advertisers 
obtaining consumer cell phone numbers to keep 
documented proof of all prior express consent received 
for a period of four (4) years after said consent  [*11] is 
obtained;
c. to the extent its standard "Media Publisher 
Agreement" or any other agreement it enters into utilizes 
text message advertising of any kind, LeadClick shall 
modify or otherwise require such agreement to state that 
the requisite "prior express consent" can be obtained "by 
oral or written means, including electronic methods" and 
require that if a cellular phone number is obtained on a 
website, that any authorization must include an 
affirmative action on the part of the consumer, such as 
checking a box or clicking on an "I Accept" "Submit," 
"Proceed," or similar button, with disclosures informing 
that the affirmative action will result in receiving text 
messages presented on the same page as the required 
affirmative action indicating consent, with the text of 
such disclosures placed within a reasonable distance (for 
example 200 pixels on a 100 PPI screen) from the 
telephone number submit field and in text of sufficient 
size and contrast to be clearly legible.

14. Pursuant to the terms of the Settlement Agreement, 
B2Mobile has consented to the entry of an injunction and is 
hereby enjoined, for a period of four (4) years following the 
Effective Date, as follows:
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a. B2Mobile  [*12] shall not make, or cooperate with 
others to make, SMS text calls to cellular phones unless 
each text-message recipient has given explicit prior 
express consent to receive such text messages (in a 
manner explained below);
b. B2Mobile shall modify its standard "B2Mobile List 
Management Agreement," or any other such contract it 
enters into for the purpose of obtaining consumer cell 
phone numbers to transmit text messages, to require 
B2Mobile and each entity with whom it contracts to 
obtain consumer cell phone numbers to keep 
documented proof of all prior express consent received 
from the owners of said cell phone numbers for a period 
of four (4) years after said consent is obtained;

c. B2Mobile shall modify its standard "B2Mobile List 
Management Agreement," or any other such contract it 
enters into for the purpose of obtaining consumer cell 
phone numbers to transmit text messages, to state that 
the requisite "prior express consent" can be obtained "by 
oral or written means, including electronic methods" and 
require that if a cellular phone number is obtained on a 
website, that any authorization must include an 
affirmative action on the part of the consumer, such as 
checking a box or clicking  [*13] on an "I Accept," 
"Submit," "Proceed," or similar button with disclosures 
informing that the affirmative action will result in 
receiving text messages, which are presented on the 
same page as the required affirmative action indicating 
consent, with the text of such disclosers placed within a 
reasonable distance (for example 200 pixels on a 100 PPI 
screen) from the telephone number field or submit 
button, and in text of sufficient size and contrast to be 
clearly legible.

15. The Court approves the agreed-upon Fee Award to Class 
Counsel in the amount of $3,050,000, which the Court finds 
to be fair and reasonable. The Court finds this amount to be 
reasonable in that it represents 25% of the $12.2 million 
common fund established for the benefit of the Classes. In 
this Circuit, a 25% fee is the accepted "benchmark" in 
common fund cases, and reasonable in light of the relevant 
factors. Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1048-50 
(9th Cir. 2002). The Court additionally finds this amount fair 
and reasonable based upon a lodestar cross check. Class 
Counsel provided the Court with documentation and sworn 
declarations supporting a lodestar of $1,129,629. Specifically, 
Class Counsel expended  [*14] 2741.7 hours in investigating, 
litigating, and resolving this case (including a reasonable 
estimation of upcoming hours). Additionally, Class Counsel 
set forth the experience of each attorney working on the case 
and his or her corresponding billable rate. The Court finds the 
rates charged to be appropriate and reasonable in light of the 

experience of each attorney and that the hourly rates are in 
line with comparable market rates. The Court finds the hours 
expended to be reasonable when compared with the time and 
effort put forth by Class Counsel in investigating, litigating, 
and resolving this case, as well as in light of the results 
achieved for the Settlement Classes in terms of both monetary 
and injunctive relief. Accordingly, the overall lodestar of 
$1,129,629, when enhanced by a reasonable multiplier of 
2.69, provides a reasonable lodestar cross-check in awarding 
Class Counsel's Fee Award of $3,050,000. Class Counsel's 
total Fee Award is inclusive of $14,192 in costs, which is 
likewise reasonable based on the documentation and sworn 
declarations submitted.

16. Defendants shall pay the Fee Award pursuant to and in the 
manner provided by the terms of the Settlement Agreement.

17.  [*15] The Court approves the payment by Defendants of 
$10,000 to the Class Representative Christopher Kramer as an 
incentive award for taking on the risks of litigation and 
helping achieve the results to be made available to the 
Settlement Classes, including sitting for a full day deposition. 
Such payment shall be made pursuant to and in the manner 
provided by the terms of the Settlement Agreement.

18. The Parties shall bear their own costs and attorneys' fees, 
except as otherwise provided in the Settlement Agreement 
and this Order.

19. This Court hereby directs the entry of this Final Judgment 
based upon the Court's finding that there is no just reason for 
delay of enforcement or appeal of this Final Judgment 
notwithstanding the Court's retention of jurisdiction to 
oversee implementation and enforcement of the Settlement 
Agreement.

20. This Final Judgment and order of dismissal with 
prejudice, the Settlement Agreement, the settlement that it 
reflects, and any and all acts, statements, documents, or 
proceedings relating to the Settlement Agreement are not, and 
shall not be construed as, or used as an admission by or 
against Defendants of any fault, wrongdoing, or liability on 
any Defendant's  [*16] part, or of the validity of any Claim or 
of the existence or amount of damages.

21. The Parties, without further approval from the Court, are 
hereby permitted to agree to and adopt such amendments, 
modifications and expansions of the Settlement Agreement 
and its implementing documents (including all exhibits to the 
Settlement Agreement) so long as they are consistent in all 
material respects with the Final Judgment and do not limit the 
rights of Settlement Class Members.

22. Without affecting the finality of this Final Judgment in 
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any way, this Court hereby retains continuing jurisdiction 
over, inter alia, (a) implementation, enforcement, and 
administration of the Settlement Agreement, including any 
releases in connection therewith; (b) resolution of any 
disputes concerning class membership or entitlement to 
benefits under the terms of the Settlement Agreement; and (c) 
all Parties hereto, for the purpose of enforcing and 
administering the Settlement Agreement and the Action until 
each and every act agreed to be performed by the Parties has 
been performed pursuant to the Settlement Agreement.

IT IS SO ORDERED

DATED this 27th day of January, 2012

/s/ Claudia A. Wilken

HONORABLE CLAUDIA A. WILKEN [*17] 

UNITED STATES DISTRICT COURT

End of Document

2012 U.S. Dist. LEXIS 185800, *16

Case: 1:19-cv-06662 Document #: 134 Filed: 04/19/22 Page 70 of 166 PageID #:1987



   Caution
As of: April 19, 2022 7:33 PM Z

Kurgan v. Chiro One Wellness Ctrs. LLC

United States District Court for the Northern District of Illinois, Eastern Division

February 19, 2014, Decided; February 19, 2014, Filed

Case No. 10-cv-1899

Reporter
2014 U.S. Dist. LEXIS 20255 *

MONICA KURGAN and MADELINE DIAZ, on behalf of 
themselves and others similarly situated, Plaintiffs, v. CHIRO 
ONE WELLNESS CENTERS LLC, Defendants.

Subsequent History: Stay denied by Kurgan v. Chiro One 
Wellness Ctrs. LLC, 2014 U.S. Dist. LEXIS 39895 (N.D. Ill., 
Mar. 26, 2014)

Motion denied by, Costs and fees proceeding at Kurgan v. 
Chiro One Wellness Ctrs. LLC, 2014 U.S. Dist. LEXIS 61220 
(N.D. Ill., May 2, 2014)

Petition granted by, in part, Costs and fees proceeding at 
Kurgan v. Chiro One Wellness Ctrs. LLC, 2014 U.S. Dist. 
LEXIS 175988 (N.D. Ill., Dec. 22, 2014)

Core Terms

certification, class member, Plaintiffs', class certification, 
damages, employees, overtime, notice, similarly situated, 
exempt, class action, commonality, collective action, 
Chiropractic, predominance, discovery, questions, opt-in, 
proposed class, modest, named plaintiff, individualized, 
certify, class representative, common question, common 
issue, hours worked, standardized, non-exempt, training

Counsel:  [*1] For Monica Kurgan, Madeline Diaz, on behalf 
of themselves and others similarly situated, Plaintiffs: 
Douglas M. Werman, LEAD ATTORNEY, David Erik 
Stevens, Maureen Ann Salas, Werman Salas P.C., Chicago, 
IL; James A Jones, PRO HAC VICE, Richard J. Burch, 
Bruckner Burch Pllc, Houston, TX.

For Chiro One Wellness Centers LLC, Defendant: Eugene 
Edward Murphy, Jr., LEAD ATTORNEY, John N. 
Hourihane, Jr., John H. Scheid, Murphy & Hourihane L.L.C., 
Chicago, IL.

Judges: Robert M. Dow, Jr., United States District Judge.

Opinion by: Robert M. Dow, Jr.

Opinion

MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiffs' amended motion for collective 
and class certification [144]. Plaintiffs ask the Court to (1) 
authorize notice under 29 U.S.C. §216(b) to similarly situated 
current and former employees of this collective action; (2) 
certify Plaintiffs' IMWL overtime wage claim under Federal 
Rule of Civil Procedure 23(b)(3) and/or Rule 23(c)(4); (3) 
appoint Plaintiffs' counsel as class counsel; and (4) approve 
the proposed notice forms. For the reasons stated below, the 
Court grants Plaintiffs' amended motion for collective and 
class certification [144]. This case is set for further status on 
3/11/2014 at 2:00 p.m.

I. Background

Plaintiffs  [*2] Monica Kurgan and Madeline Diaz allege that 
Defendant Chiro One Wellness Centers, LLC ("Chiro One") 
willfully failed to pay them and other hourly workers the 
overtime wages to which they were entitled under the Fair 
Labor Standards Act, 29 U.S.C. § 201 et seq. and the Illinois 
Minimum Wage Law, 820 ILCS § 105/1 et seq. They seek to 
proceed on their own behalf and on behalf of all others 
similarly situated, both as class representatives and lead 
plaintiffs in a collective action. See Ervin v. OS Restaurant 
Servs., Inc., 632 F.3d 971, 981 (7th Cir. 2011).

Chiro One is a limited liability corporation headquartered in 
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Oak Brook, Illinois, that operates 75 "wellness centers" 
providing chiropractic services in Illinois, Kentucky, and 
Texas. Chiro One has 57 locations in Illinois, 12 locations in 
Kentucky, and 6 locations in Texas. Chiro One owns each 
location; they are not franchises. Each location is staffed with 
at least one Chiropractor and, typically, three or more 
Chiropractic Technicians ("CTs"). In the past, staffing also 
included Chiropractic Assistants ("CAs"). The CA job duties 
were completely subsumed within those of the CT. 
Eventually, Chiro One simply "incorporated" the CA position 
 [*3] and job duties into the CT "role." Plaintiffs have come 
forward with evidence that Chiro One employs standardized 
corporate policies and procedures governing CTs and that the 
job duties of CTs are uniform throughout Chiro One. For 
instance, Chiro One uses "checklists," which detail all of the 
duties CTs are expected to perform each day, and CTs are 
provided with comprehensive "scripts" for dealing with 
customers.

Before being assigned to a Chiro One location, CTs receive 
four to eight weeks of centralized, uniform training at Chiro 
One's corporate headquarters in Oak Brook, Illinois. During 
training, CTs were paid on an hourly basis. At the end of 
training, CTs were assigned to a Chiro One location and 
changed from non-exempt, hourly employees to salaried, 
exempt employees. Thus, after training, CTs were not paid 
overtime for any hours worked in excess of 40 in any work 
week. For most of the relevant period, Chiro One did not keep 
records of the hours worked by CTs. This lawsuit was filed in 
March 2010, and approximately a year and a half later, Chiro 
One began tracking the hours worked by CTs. However, 
Chiro One did not pay CTs for overtime worked until 
December 2012, when Chiro One  [*4] finally reclassified all 
of its CTs from exempt to non-exempt.

On March 25, 2010, Plaintiffs filed their Original Complaint 
against Chiro One, bringing claims under the IMWL. Prior to 
Chiro One filing an answer, Plaintiffs amended their 
complaint to add claims under the FLSA. On October 7, 2010, 
Chiro One filed its Answer and did not plead any affirmative 
defenses. On September 15, 2011, Plaintiffs filed a second 
amended complaint. Chiro One again answered and did not 
plead any affirmative defenses. On May 23, 2012, Chiro One 
stated on the record it would not raise any affirmative defense 
not already raised, and this Court entered an Order barring 
Chiro One from doing so.

Plaintiffs seek conditional certification of their FLSA claim 
and request that notice be sent to "All Chiropractic Assistants 
and Chiropractic Technicians employed by Chiro One during 
the period April 21, 2007 to December 17, 2012." Plaintiffs 
also seek to certify their IMWL overtime claims as a class 
action pursuant to Rule 23(b)(3) or, in the alternative, Rule 

23(c)(4). Plaintiffs' proposed class is "All Chiropractic 
Assistants and Chiropractic Technicians employed by Chiro 
One in the State of Illinois during the  [*5] period March 25, 
2007 to December 17, 2012."

II. Conditional Certification of a Collective Action under 
the FLSA

Plaintiffs have moved for conditional approval or certification 
of a federal collective action under the FLSA, 29 U.S.C. § 
216(b), which "authorizes employees to act together to seek 
redress for violations of the statute's minimum wage and 
maximum hour provisions." Ervin v. OS Restaurant Servs., 
Inc., 632 F.3d 971, 974 (7th Cir. 2011). In the proposed 
notice, Plaintiffs identify the "class" as "[a]ll Chiropractic 
Assistants and Chiropractic Technicians employed by Chiro 
One during the period April 21, 2007 to December 17, 2012."

"'[C]ertification' is neither necessary nor sufficient for the 
existence of a representative action under FLSA, but may be a 
useful 'case management' tool for district courts to employ in 
'appropriate cases.'" Myers v. Hertz Corp., 624 F.3d 537, 555 
n.10 (2d Cir. 2010) (quoting Hoffmann-La Roche, 493 U.S. 
165, 169, 174, 110 S. Ct. 482, 107 L. Ed. 2d 480 (1989)); see 
also Zavala v. Wal Mart Stores, Inc., 691 F.3d 527, 536 (3d 
Cir. 2012) (same). "Section 216(b) does not by its terms 
require any such device, and nothing in the text of the statute 
prevents plaintiffs from opting in to the  [*6] action by filing 
consents with the district court, even when the notice 
described in Hoffmann-La Roche has not been sent, so long as 
such plaintiffs are 'similarly situated' to the named individual 
plaintiff who brought the action." Myers, 624 F.3d at 555 
n.10. Nonetheless, "[t]he conditional approval process is a 
mechanism used by district courts to establish whether 
potential plaintiffs in the FLSA collective action should be 
sent a notice of their eligibility to participate and given the 
opportunity to participate in the collective action." Ervin, 632 
F.3d at 974.

Courts generally take a two-step approach to conditional 
approval or certification of a federal collective action. See, 
e.g., Myers, 624 F.3d at 554-55; Hipp v. Nat'l Life Ins. Co., 
252 F.3d 1208, 1218 (11th Cir. 2001). At the first step, the 
court makes an initial determination to send notice to 
potential opt-in plaintiffs who may be "similarly situated" to 
the named plaintiff with respect to whether a FLSA violation 
has occurred. Myers, 624 F.3d at 555. Plaintiff bears the 
burden of making a "modest factual showing sufficient to 
demonstrate that [he] and potential plaintiffs together were 
victims of a common policy or  [*7] plan that violated the 
law." Russell v. Ill. Bell Tel. Co., 575 F. Supp. 2d 930, 933 
(N.D. Ill. 2008) (quoting Flores v. Lifeway Foods, Inc., 289 F. 
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Supp. 2d 1042, 1045 (N.D. Ill. 2003)); see also Bergman v. 
Kindred Healthcare, Inc., 949 F. Supp. 2d 852, 855 (N.D. Ill. 
2013).1 "The 'modest factual showing' cannot be satisfied 
simply by 'unsupported assertions,' but it should remain a low 
standard of proof because the purpose of this first stage is 
merely to determine whether 'similarly situated' plaintiffs do 
in fact exist." Myers, 624 F.3d at 555 (citations omitted). It 
requires "some evidence, beyond pure speculation, of a 
factual nexus between the manner in which the employer's 
alleged policy affected her and the manner in which it 
affected other employees." Zavala, 691 F.3d at 536 n.4 
(quotation omitted); see also Molina v. First Line Sol'ns LLC, 
566 F. Supp. 2d 770, 786 (N.D. Ill. 2007) ("Unless defendant 
admits in its answer or briefs that other similarly situated 
employees exist, plaintiffs cannot rely on their allegations 
alone to make the required modest factual showing.").

If Plaintiffs are able to satisfy their initial burden, notice may 
be issued to prospective plaintiffs who may opt in to the 
action. Then, when discovery is closed, the case moves to the 
second step. On the more robust record, the Court determines 
whether the so-called "collective action" may go forward by 
assessing "whether the plaintiffs who have opted in are in fact 
'similarly situated' to the named plaintiffs. The action may be 
'de-certified' if the record reveals that they are not, and the 
opt-in plaintiffs' claims may be dismissed without prejudice." 
Myers, 624 F.3d at 555; see also Bergman, 949 F. Supp. 2d at 
855 (explaining that at the second step, "the defendant is 
given an opportunity to move for decertification"). "At the 
second stage, the court considers (1) whether the plaintiffs 
share similar or disparate factual and employment settings; (2) 
whether the various affirmative defenses available to the 
defendant would have to individually applied to each plaintiff; 
and (3) fairness and procedural concerns." Strait v. Belcan 
Eng'g Grp., Inc., 911 F. Supp. 2d 709, 718 (N.D. Ill. 2012) 
 [*9] (quotation omitted). This stage is where the certification 
becomes more akin to the familiar Rule 23 class certification 
standard, (see Espenscheid v. DirectSat USA, LLC, 705 F.3d 
770, 772 (7th Cir. 2013)); "it is not until the conclusion of the 
opt-in process and class discovery 'that the court more 
rigorously reviews whether the representative plaintiff and the 
putative claimants are in fact similarly situated so that the 
lawsuit may proceed as a collective action.'" Tamas v. Family 
Video Movie Club, Inc., 2013 U.S. Dist. LEXIS 114130, 2013 
WL 4080649, at *3 (N.D. Ill. Aug. 13, 2013) (quoting 
Smallwood v. Ill. Bell Tel. Co., 710 F. Supp. 2d 746, 750 
(N.D. Ill. 2010)).

1 Some courts characterize the plaintiffs' burden as one of showing "a 
reasonable basis for his claim that  [*8] there are other similarly 
situated employees." Morgan v. Family Dollar Stores, Inc., 551 F.3d 
1233, 1260 (11th Cir. 2008).

Defendant Chiro One does not contend that Plaintiffs have 
failed to meet the lenient standard ordinarily applied to 
conditional certification of an FLSA collective action. 
Instead, it asks the Court to deny notice under the 
"decertification" standard because "discovery * * * is already 
closed." However, the scheduling order in this case 
contemplated an initial period for "class discovery," after 
which a class certification motion would be filed, and a 
subsequent period of discovery following the court's ruling on 
certification. Thus, while class  [*10] discovery is complete, 
additional discovery remains. See Babych v. Psychiatric 
Solutions, Inc., 2011 U.S. Dist. LEXIS 130167, 2011 WL 
5507374, at *3 (N.D. Ill. Nov. 9, 2011) ("Courts refuse to skip 
the first step of the conditional certification inquiry where the 
parties' agreed schedule indicates that there will be two stages 
of discovery."). Further, "it is not until the conclusion of the 
opt-in process and class discovery 'that the court more 
rigorously reviews whether the representative plaintiff and the 
putative claimants are in fact similarly situated so that the 
lawsuit may proceed as a collective action.'" Brown v. Club 
Assist Rd. Serv. U.S., Inc., 2013 U.S. Dist. LEXIS 133990, 
2013 WL 5304100, at *12 (N.D. Ill. Sept. 19, 2013). After all, 
the Court is "assessing whether the plaintiffs who have opted 
in are in fact 'similarly situated' to the named plaintiffs." Id. 
Until the opt-in process is complete, the Court cannot 
compare the named plaintiffs with those "who have opted in." 
Id.; Sylvester v. Wintrust Fin. Corp., 2013 U.S. Dist. LEXIS 
140381, 2013 WL 5433593, at *3 (N.D. Ill. Sept. 30, 2013); 
Babych, 2011 U.S. Dist. LEXIS 130167, 2011 WL 5507374 at 
*3 ("unless the court is able to assess the individual claims of 
the employees who choose to opt-in to this FLSA collective 
action, it cannot  [*11] make a final determination of whether 
the class members are 'similarly situated.'"); see also Bergman 
v. Kindred Healthcare, Inc., 949 F. Supp. 2d at 855.

While the "lenient standard occasionally is heightened if 
plaintiffs have been allowed extensive discovery," an 
intermediate standard—not the decertification standard 
requested by Chiro One—applies. Bergman v. Kindred 
Healthcare, Inc., 949 F. Supp. 2d at 855 (citing Creely v. 
HCR ManorCare, Inc., 789 F. Supp. 2d 819, 823-26 (N.D. 
Ohio 2011)). The intermediate standard, while more stringent 
than the lenient first-step standard, is less rigorous than the 
second-step decertification standard. "Both sides' evidentiary 
submissions [are] considered in determining whether there is 
a group of similarly situated employees who may be 
discovered by sending out an opt-in notice." Bergman, 949 F. 
Supp. 2d at 856. But in "evaluating each side's submissions, it 
must be kept in mind that, despite the discovery that has been 
allowed, defendants still have greater access to evidence than 
plaintiffs and plaintiffs' modest showing need not be 
conclusive." Id. So even if a stricter standard is applied, 
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Plaintiffs need only "make a modest 'plus' factual 
 [*12] showing that there is a group of potentially similarly 
situated plaintiffs that may be discovered by sending opt-in 
notices." 949 F. Supp. 2d at 856.

Here, Plaintiffs have made the minimal "modest factual 
showing"—indeed, have made a "modest plus" showing—
sufficient to carry them past the first stage of the conditional 
certification process, identifying for the Court and Defendant 
a group of potentially similarly-situated plaintiffs who may be 
discovered by sending opt-in notices. At this stage, Plaintiffs 
have demonstrated that Chiro One has always treated CTs as a 
cohesive group for the purposes of applying the FLSA. It 
uniformly classified them as exempt from the FLSA, which, 
Plaintiffs allege, resulted in a systemic failure to maintain 
accurate records of the hours that CTs worked. And Chiro 
One later reclassified CTs to non-exempt employees and 
began paying them overtime. Plaintiffs also have showed that 
Chiro One employed CTs under a uniform job description, 
gave CTs uniform training, and structured (or "scripted") CTs' 
job duties to "standardize" the delivery of its services. See, 
e.g., Betancourt v. Maxim Healthcare Servs., Inc., 2011 U.S. 
Dist. LEXIS 43228, 2011 WL 1548964, *6 (N.D. Ill. Apr. 21, 
2011) (uniform classification  [*13] as exempt supported 
conditional certification); Jirak v. Abbott Labs., Inc., 566 F. 
Supp. 2d 845, 849 (N.D. Ill. 2008) (same); Vaughan v. 
Mortgage Source LLC, 2010 U.S. Dist. LEXIS 36615, 2010 
WL 1528521, *4-5 (E.D.N.Y. Apr. 14, 2010) (uniform failure 
to record plaintiffs' time worked supported certification); 
Pefanis v. Westway Diner, Inc., 2008 U.S. Dist. LEXIS 81082, 
2008 WL 4546526, *1 (S.D.N.Y. Oct. 8, 2008) (same); 
Smallwood v. Illinois Bell Tel. Co., 710 F. Supp. 2d 746, 752 
(N.D. Ill. 2010) ("A common policy or plan appears to exist 
because [all employees in the challenged position] were 
uniformly reclassified as non-exempt employees, making 
them eligible for overtime").

Chiro One argues that notice should be denied because the 
potential class members "did not have a common supervisor" 
and may have worked differing amounts of overtime. 
However, geographic commonality is not necessary to satisfy 
the FLSA collective action's "similarly situated" requirement. 
See Falcon v. Starbucks Corp., 580 F. Supp. 2d 528, 530-40 
(S.D. Tex. 2008) (finding plaintiffs "similarly situated"—at 
the decertification stage—because they were subject to the 
same FLSA violation, even though they worked in different 
locations, under supervision of different individuals, 
 [*14] for differing amounts of time); Kuperman v. ICF Int'l, 
2008 U.S. Dist. LEXIS 88605, 2008 WL 4809167 (E.D. La. 
Nov. 3, 2008) (geographic disparity among potential opt-ins 
does not preclude conditional certification: "the law is plain 
that that fact does not undermine the 'similarly situated' 
requirement"). Rather, the focus is on whether the employees 

were affected by a common policy. See Sperling v. Hoffman-
LaRoche, Inc., 118 F.R.D. 392, 405 (D.N.J. 1988) (affirmed 
by 493 U.S. 165, 110 S. Ct. 482, 107 L. Ed. 2d 480 (1989)); 
see also Kelly v. Bluegreen Corp., 256 F.R.D. 626, 631 (W.D. 
Wisc. 2009) ("Where an apparent company-wide policy is 
behind the alleged FLSA violations, the plaintiff seeking 
certification for a company-wide class action should not be 
required to collect specific violations from each location or 
from each state before seeking authorization to provide notice 
to employees from all locations.").

To date, Plaintiffs have come forward with evidence that 
Chiro One classified all of its CTs as exempt; violated the 
record keeping requirements with respect to all CTs until 
December 2011; and, even after it began tracking hours 
worked, failed to pay overtime to CTs for hours worked in 
excess of 40 in a workweek. Under either the "modest" 
 [*15] or "modest plus" standard, Plaintiffs have met the 
standard for FLSA certification and the issuance of notice. 
Accordingly, the Court concludes that Plaintiffs have met 
their burden of demonstrating that they and others were 
subject to a common policy or course of conduct by 
Defendant, and that issuance of a notice advising prospective 
opt-in plaintiffs of their rights is appropriate in this case.

III. Rule 23 Certification of IMWL Claims

To be certified as a class action, a proposed class must satisfy 
the requirements of Federal Rule of Civil Procedure 23(a), as 
well as one of the three alternative requirements in Rule 
23(b). Messner v. Northshore University HealthSystem, 669 
F.3d 802, 811 (7th Cir. 2012). "As a threshold matter, a 
proposed class must always meet the Rule 23(a) requirements 
of numerosity, typicality, commonality, and adequacy of 
representation." Id. Then, when certification is sought under 
Rule 23(b)(3), as it is here, proponents of the class must show: 
(1) questions of law or fact common to the members of the 
proposed class predominate over questions affecting only 
individual class members; and (2) a class action is superior to 
other available methods of resolving  [*16] the controversy. 
Messner, 669 F.3d at 811.

Plaintiffs bear the burden of proving that they are entitled to 
class certification. Oshana v. Coca-Cola Co., 472 F.3d 506, 
513 (7th Cir. 2006). Although class certification proceedings 
are not "a dress rehearsal for the trial on the merits," Messner, 
669 F.3d at 811, for purposes of deciding the certification 
question, the Court does not presume that all well-pleaded 
allegations are true. See Szabo v. Bridgeport Machs., Inc., 249 
F.3d 672, 676-77 (7th Cir. 2001). Rather, before it allows a 
case to proceed as a class action, the Court "should make 
whatever factual and legal inquiries are necessary under Rule 
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23." Id. at 676. "A party seeking class certification must 
affirmatively demonstrate his compliance with th[e] Rule - 
that is, he must be prepared to prove that there are in fact 
sufficiently numerous parties, common questions of law or 
fact, etc." Wal-Mart Stores v. Dukes, 131 S. Ct. 2541, 2551, 
180 L. Ed. 2d 374 (2011). But the showing need not be "to a 
degree of absolute certainty. It is sufficient if each disputed 
requirement has been proven by a preponderance of 
evidence." Messner, 669 F.3d at 811. The Court exercises 
broad discretion in determining  [*17] whether class 
certification is appropriate given the particular facts of the 
case. Keele v. Wexler, 149 F.3d 589, 592 (7th Cir. 1998).

A. Rule 23(a)

1. Numerosity

The first requirement under Rule 23(a) is that the purported 
class be "so numerous that joinder of all members is 
impracticable." Fed.R.Civ.P. 23(a)(1). "While there is no 
threshold or magic number at which joinder is impracticable, 
a class of more than 40 members is generally believed to be 
sufficiently numerous for Rule 23 purposes." Ringswald v. 
County of DuPage, 196 F.R.D. 509, 512 (N.D. Ill. 2000) 
(citations omitted). Further, "a plaintiff does not need to 
demonstrate the exact number of class members as long as a 
conclusion is apparent from good-faith estimates." Barragan 
v. Evanger's Dog & Cat Food Co., Inc., 259 F.R.D. 330, 333 
(N.D. Ill. 2009). Courts rely on "common sense" to determine 
whether an estimate of class size is reasonable and estimates 
"may not be based on pure speculation." Murray v. E*Trade 
Fin. Corp., 240 F.R.D. 392, 396 (N.D. Ill. 2006).

During discovery, Defendant produced a list of class members 
with their dates of employment. The list shows that the 
Illinois class consists of at least 374 members.  [*18] In 
addition, Defendant's Chief Operations Officer testified that 
each of the 55 Illinois locations employs at least one CT, and 
most locations have 3 or more CTs on staff. Defendant argues 
that numerosity is not met because Plaintiffs (1) "cannot 
establish one class member of chiropractic assistants," (2) 
cannot "provide an estimate for the number of chiropractic 
assistants damaged by [Chiro One's] conduct," and (3) cannot 
establish the number of Chiropractic Technicians who worked 
overtime.

With respect to Defendant's first argument, the list of class 
members produced by Defendant shows that the class of 
misclassified CTs and CAs consists of at least 374 members. 
Plaintiffs have asserted that, given the near complete overlap 
of job duties, CTs and CAs are properly included in a single 

class. At this stage, Defendant has failed to show any relevant 
distinctions between CTs and CAs, and thus Plaintiff's 
classification passes muster. Defendant's second and third 
arguments challenge the merits of Plaintiffs' claims. At this 
stage, the suggestion that Plaintiffs cannot show numerosity 
because some potential class members may not have worked 
overtime does not stand in the way of certification.  [*19] Not 
every class member needs to have been damaged by the 
Defendant's policy in order to support a class. Kohen v. Pac. 
Inv. Mgmt. Co. LLC, 571 F.3d 672, 677 (7th Cir. 2009) ("a 
class will often include persons who have not been injured by 
the defendant's conduct; indeed this is almost inevitable 
because at the outset of the case many of the members of the 
class may be unknown, or if they are known still the facts 
bearing on their claims may be unknown. Such a possibility 
or indeed inevitability does not preclude class certification"); 
Messner v. Northshore Univ. HealthSystem, 669 F.3d 802, 
823 (7th Cir. 2012) ("All of this is at best an argument that 
some class members' claims will fail on the merits if and 
when damages are decided, a fact generally irrelevant to the 
district court's decision on class certification."); Wiedenbeck 
v. Cinergy Health, Inc., 2013 U.S. Dist. LEXIS 134672, 2013 
WL 5308206, at *8 (W.D. Wis. Sept. 20, 2013) (the possibility 
that some members of the class were not harmed by 
defendant's conduct is not a basis for rejecting class 
certification). Even if certain class members were not harmed 
by Defendant's policies, this is "an argument not for refusing 
to certify the class but for certifying  [*20] it and then 
entering a judgment that would largely exonerate [Chiro 
One]." See Butler v. Sears, Roebuck & Co., 727 F.3d 796, 
799 (7th Cir. 2013). The Court finds that Plaintiffs have met 
the numerosity requirement.

2. Commonality

For a class to be certified, questions of law or fact must exist 
common to the class. Fed. R. Civ. P. 23(a)(2). The 
commonality requirement may be satisfied by showing one 
issue common to all class members. See Dukes, 131 S. Ct. at 
2556 ("We quite agree that for purposes of Rule 23(a)(2) even 
a single common question will do") (internal punctuation 
omitted); see also Walker v. Bankers Life & Cas. Co., 2007 
U.S. Dist. LEXIS 73502, 2007 WL 2903180, *4 (N.D. Ill. Oct. 
1, 2007) ("Not all factual or legal questions raised in a lawsuit 
need be common so long as a single issue is common to all 
class members."). Commonality thus requires a common issue 
capable of class-wide resolution, "which means a 
determination of its truth or falsity will resolve an issue that is 
central to the validity of each one of the claims in one stroke." 
Dukes, 131 S. Ct. at 2551. A common question may be shown 
where claims of individual members are based on the 
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common application of a statute, or where class members 
 [*21] are aggrieved by the same or similar conduct. Keele, 
149 F.3d at 592.

Plaintiffs contend that there are at least two common issues in 
this case: (1) treating CTs as exempt from the overtime 
requirements of the IMWL, and (2) failing to maintain records 
of the hours worked by CTs (until late 2011). Plaintiffs 
contend that Defendant treated all CTs—the entire IMWL 
proposed class—in the same manner resulting in an identical 
violation of the maximum hour provisions of the IMWL. 
According to Plaintiffs, these common employment practices 
create common issues of law and fact. Barragan, 259 F.R.D. 
at 334; Keele, 149 F.3d at 594 ("A common nucleus of 
operative facts" arising from a defendant's "standardized 
conduct towards members of the proposed class" is sufficient 
to show commonality). Plaintiffs further contend that the 
legality of Defendant's decision to treat all CTs as exempt is 
particularly amenable to class resolution because Chiro One, 
by failing to assert the affirmative defense of exemption, 
waived its right to contest that any CTs were exempt from the 
overtime pay provisions of the IMWL.

In arguing against a finding of commonality, Defendant relies 
on Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 180 L. 
Ed. 2d 374 (2011).  [*22] However, the lack of commonality 
found in Dukes sprang from the fact that the plaintiffs' Title 
VII claims turned on reasons that motivated particular 
employment decisions. This would require analyzing millions 
of subjective employment decisions and would not result in a 
common answer as to why each employee was a victim of 
alleged discrimination. "Unlike a Title VII claim, * * * 
plaintiffs' IMWL claim requires no proof of individual 
discriminatory intent." Driver v. AppleIllinois, LLC, 2012 
U.S. Dist. LEXIS 27659, 2012 WL 689169, at *2 (N.D. Ill. 
Mar. 2, 2012). "The answer to 'why,' which is critical to a 
Title VII case, is irrelevant here." Id.

Additionally, as recognized by Defendant, commonality is 
established if "the claims of the class members depend on a 
'common contention' that is 'of such a nature that is capable of 
classwide resolution—which means that the termination of its 
truth or falsity will resolve an issue that is central to the 
validity of each one of the claims in one stroke.'" Def.'s Resp. 
at p. 9 (quoting Dukes, 131 S. Ct. at 2551)]. Here, Defendant's 
alleged failure to pay overtime and track hours of work 
resulted from a uniform, official, corporate policy of treating 
CTs as exempt. This decision  [*23] was made at the 
corporate level, not by individual supervisors at each location. 
The legality of this uniform policy is the focus of this 
litigation. Dukes, 131 S. Ct. at 2551. Indeed, post-Dukes, the 
Seventh Circuit noted that "a single, firm-wide policy * * * 
could satisfy 23(a)(2)." See Vang v. Kohler Co., 488 F. App'x 

146, 147 (7th Cir. 2012); see also Bolden v. Walsh Constr. 
Co., 688 F.3d 893, 897 (7th Cir. 2012) ("Relying on Falcon, 
the Court in Wal-Mart explained that a multi-store (or multi-
site) class could satisfy Rule 23(a)(2) if the employer used a 
procedure or policy that spanned all sites."); McReynolds v. 
Merrill Lynch, Pierce, Fenner & Smith, Inc., 672 F.3d 482, 
490 (7th Cir. 2012) (challenging company-wide policies in a 
class action is not forbidden by the Dukes decision).

Although Plaintiffs' claims may raise individualized questions 
regarding the number of hours worked and how much each 
employee was entitled to be paid, those differences go to the 
damages each employee is owed, not to the common question 
of Chiro One's liability. "Recognition that individual damages 
calculations do not preclude class certification under Rule 
23(b)(3) is well nigh universal." Comcast Corp. v. Behrend, 
133 S. Ct. 1426, 1437, 185 L. Ed. 2d 515 (2013) 
 [*24] (Ginsberg and Breyer, JJ., dissenting); see also Butler, 
727 F.3d at 801 (confirming, post-Comcast, that individual 
damages do not preclude class certification); Messner, 669 
F.3d at 815 ("It is well established that the presence of 
individualized questions regarding damages does not prevent 
certification under Rule 23(b)(3)."); Arreola v. Godinez, 546 
F.3d 788, 801 (7th Cir. 2008)("need for individual damages 
determinations does not, in and of itself, require denial of his 
motion for certification."). Plaintiffs have alleged a common 
injury based on particular employment policies that are 
capable of classwide resolution without inquiry into multiple 
employment decisions.

In sum, the Court finds that the allegations of standardized 
conduct put forth by Plaintiffs arise from a "common nucleus 
of operative fact." See Butler, 727 F.3d at 801 (commonality 
shown where an "issue 'central to the validity of each one of 
the claims' in a class action * * * can be resolved 'in one 
stroke'") (quoting Dukes, 131 S. Ct. at 2551). Defendants' 
classification of CTs as exempt was made at the corporate 
level (as was the decision to reclassify the position as non-
exempt). Additionally, Plaintiffs have  [*25] come forward 
with evidence that Chiro One's locations have a standardized 
hierarchy and that Chiro One had standardized corporate 
policies and procedures governing these employees and 
uniform training programs for these employees. See, e.g., 
Damassia v. Duane Reade, Inc., 250 F.R.D. 152 (S.D.N.Y. 
2008). Where there is evidence that the duties of the job are 
largely defined by comprehensive corporate procedures and 
policies, district courts have routinely certified classes of 
employees challenging their classification as exempt. Here, 
commonality is established.

3. Typicality
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Claims of the class representatives and class members are 
typical if they arise from the same practice or course of 
conduct and are based on the same legal theory. Keele, 149 
F.3d at 595; Cicilline, 542 F. Supp. 2d at 836. Typicality and 
commonality are closely related. Rosario v. Livaditis, 963 
F.2d 1013, 1018 (7th Cir. 1992). "Typical does not mean 
identical, and the typicality requirement is liberally 
construed." Gaspar v. Linvatec Corp., 167 F.R.D. 51, 57 
(N.D. Ill. 1996).

Typicality is meant to insure that the claims of the class 
representatives have the "same essential characteristics as the 
claims of the class  [*26] at large." Retired Chicago Police 
Ass'n, 7 F.3d at 596. In cases involving violations of wage 
and hour laws, typicality is generally satisfied because the 
named plaintiffs and class members have been injured by the 
same course of unlawful conduct. See Barragan, 259 F.R.D. 
at 334. Not surprisingly, Chiro One has not challenged 
Plaintiffs' contention that the claims of the class 
representatives are typical of those of the class. Indeed, 
Plaintiffs' claims and the claims of all potential class members 
arise from the same course of action by Defendant: the 
misclassification and the alleged failure to pay overtime. 
Further, the claims of Plaintiffs and the potential class also 
arise from the same legal theory: an alleged violation of the 
IMWL. The typicality requirement has been satisfied.

4. Adequacy of Representation

Before a class will be certified, Rule 23(a)(4) requires a 
plaintiff to show that "the representative parties will fairly and 
adequately protect the interests of the class." The adequacy 
requirement requires that the claims and interests of the 
named Plaintiffs not conflict with those of the class, that the 
class representatives have sufficient interest in the outcome of 
the  [*27] case, and that class counsel are experienced and 
competent. Retired Chicago Police Ass'n, 7 F.3d at 598.

Defendant contends that Plaintiffs cannot adequately 
represent a class of CAs because neither worked as a CA. 
Putting aside the issue of whether a CT could represent a class 
including CAs—given the similarity of their job duties—there 
is evidence in the record that both Kurgan and Diaz worked as 
CAs. Diaz testified in a declaration that she worked for a time 
as a CA. Although Defendant suggests that her declaration 
"contradicts" her deposition, Diaz was not asked whether she 
worked as a CA at her deposition. And Chiro One's own 
personnel documents demonstrate Diaz worked as a CA. 
Additionally, Chiro One ignores Kurgan's deposition to argue 
that she was never a CA (citing only to Kurgan's declaration, 
which does not discuss her work as a CA). During her 
deposition, which defense counsel presumably attended, 

Kurgan testified to working as a CA, and Chiro One's own 
personnel records demonstrate that Kurgan worked as a CA. 
Thus, Defendant's argument lacks a factual basis.

Chiro One's remaining arguments reflect both a factual and 
legal misunderstanding of Plaintiffs' IMWL class claim. 
 [*28] For example, Chiro One suggests Plaintiffs are 
inadequate class representatives because they never "worked 
outside of Illinois, and they have provided no evidence that 
[CTs] in Texas or Kentucky share similar experiences." Since 
Plaintiffs' proposed IMWL class is limited to Illinois 
employees, Defendant's argument makes little sense. Chiro 
One also suggests that Plaintiffs are inadequate because, 
under the FLSA, the three-year statute of limitations is 
reserved for "willful" violations. [ECF No. 157, p. 11]. This 
argument fails because the IMWL—the claim that Plaintiffs 
seek to certify under Rule 23—has a three-year statute of 
limitation irrespective of whether the violation is "willful." 
See 820 ILCS 105/12(a). In short, each of the arguments 
advanced by Defendant in contesting the adequacy of the 
named Plaintiffs lacks either a factual or legal basis.

Plaintiffs have participated actively in the case, class counsel 
has experience bringing class-action claims under the IMWL, 
and there is no indication that the interests of the named 
Plaintiffs are antagonistic to those of the other class members. 
The adequacy requirement is met.

B. Rule 23(b)(3)

Next, Plaintiffs argue that the proposed  [*29] class satisfies 
the requirements set forth in Rule 23(b)(3). As set forth above, 
Rule 23(b)(3) permits class certification where common 
questions of law and fact predominate over individualized 
questions, and where a class action is superior to other 
available methods of resolving the controversy.

1. Predominance

The predominance inquiry tests whether the proposed class is 
"sufficiently cohesive to warrant adjudication by 
representation." Amchem Prods., Inc. v. Windsor, 521 U.S. 
591, 623, 117 S. Ct. 2231, 138 L. Ed. 2d 689 (1997)). 
Although related to the commonality requirement found in 
Rule 23(a), "the predominance criterion is far more 
demanding." Id. at 624. A party meets the predominance 
requirement if she can show that "'common questions 
represent a significant aspect of [a] case and * * * can be 
resolved for all members of [a] class in a single adjudication.'" 
Messner, 669 F.3d at 815 (quoting 7AA Wright & Miller, 
FEDERAL PRACTICE & PROCEDURE § 1778 (3d ed. 
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2011)). "'If, to make a prima facie showing on a given 
question, the members of a proposed class will need to 
present evidence that varies from member to member, then it 
is an individual question. If the same evidence will suffice for 
each member to make a prima  [*30] facie showing, then it 
becomes a common question.'" Messner, 669 F.3d at 815 
(quoting Blades v. Monsanto Co., 400 F.3d 562, 566 (8th Cir. 
2005)).

Defendants contend that the predominance requirement of 
Rule 23(b)(3) is not satisfied "because damages among the 
proposed class can only be resolved on an individual basis." 
However, where liability can be established as a common 
issue, individualized damage issues do not necessarily 
preclude certification. See Butler, 727 F.3d at 801; Messner, 
669 F.3d at 815 ("[T]he presence of individualized questions 
regarding damages does not prevent certification under Rule 
23(b)(3)."). In fact, the Ninth Circuit recently reversed a 
district court with instructions to grant class certification in a 
wage and hour case, holding that the court abused its 
discretion and "used the wrong standard" when it denied 
certification on the basis that damages calculation would be 
individual. Leyva v. Medline Indus. Inc., 716 F.3d 510, 513-
14 (9th Cir. 2013). The court confirmed that "damage 
calculations alone cannot defeat certification." Id. Thus, a 
class can satisfy predominance based on common questions 
regarding liability notwithstanding the need for individualized 
 [*31] damage calculations. See Arreola, 546 F.3d at 801 
("need for individual damages determinations does not, in and 
of itself, require denial of his motion for certification."). 
Indeed, "[i]f the issues of liability are genuinely common 
issues, and the damages of individual class members can be 
readily determined in individual hearings, in settlement 
negotiations, or by creation of subclasses, the fact that 
damages are not identical across all class members should not 
preclude class certification." Butler, 727 F.3d at 801; Healy v. 
Int'l Bhd. of Elec. Workers, Local Union No. 134,     
F.Supp.2d.    , 296 F.R.D. 587, 2013 U.S. Dist. LEXIS 
119102, 2013 WL 4494685, *10 (N.D. Ill. Aug. 22, 2013) 
("Comcast does not come close to saying, as defendants 
suggest, that a class cannot be certified whenever there are 
variations among class members' damages.").

Certainly a plaintiff's theory of damages must flow from the 
theory of liability—i.e., the plaintiff must seek damages that 
are "the result of the wrong" (Comcast, 133 S.Ct. at 1434)—
but that requirement is satisfied here. Plaintiffs' theory of 
liability is that Defendant unlawfully refused to pay CTs 
overtime pay as required under the IMWL. "[T]here is no 
possibility in this case that damages  [*32] could be attributed 
to acts of defendants that are not challenged on a class-wide 
basis;" all members of the class attribute their damages to 
Chiro One's decision to classify them as exempt. See Butler, 

727 F.3d at 800. Further, if this finding is made, then 
Defendant also likely violated the record keeping 
requirements of the IMWL. 29 U.S.C.A. § 211(c) (employers 
must keep accurate records of non-exempt employees' work 
hours); 820 ILCS 105/8 (same). If this is the case, then class 
members may be entitled to a relaxed standard of proof in 
establishing their damages. See Driver, 2012 U.S. Dist. LEXIS 
27659, 2012 WL 689169, *3 (a relaxed standard of proof 
applies when an employer fails to keep the records required 
by the IMWL). In other words, the classwide determination of 
the exemption issue will not only determine whether 
Defendant is liable, it also may aid in resolving damages.

The IMWL claim alleged here arises from a uniform type of 
alleged violation by Defendant, namely, a common practice of 
exempting CTs from overtime. At this stage, the damages 
issues—if they are reached—appear manageable. Juxtaposed 
against common liability questions such as those in this case, 
the mere fact of individualized damage issues  [*33] does not 
defeat predominance. Rosario v. Valentine Avenue Discount 
Store Co., Inc., 2013 U.S. Dist. LEXIS 77183, 2013 WL 
2395288, *8-9 (E.D.N.Y. May 31, 2013). (While each class 
member will have different damages depending on the length 
of time they were employed, the wages they received, and the 
hours they worked, such questions do not defeat 
predominance.). Where, as here, the focus is on liability-
imposing conduct of the defendant that is identical as to all 
putative plaintiffs, the predominance element is satisfied. 
Butler, 727 F.3d at 801 (confirming, post-Comcast, individual 
damages do not preclude class certification); Sullivan v. DB 
Investments, Inc., 667 F.3d 273, 298-301 (3rd Cir. 2011).

2. Superiority

The second prong of Rule 23(b)(3) is satisfied when it is 
shown that "a class action is superior to other available 
methods for fairly and efficiently adjudicating the 
controversy." Plaintiffs allege that a class action would allow 
for consistency of judgments, and that judicial economy and 
efficiency would dictate a certification of this class. The Court 
agrees that in this instance, a class action is the superior 
method. Although the damages questions for members of the 
class may vary, the liability determination  [*34] is best 
adjudicated once, in the class form. And, as already set forth 
in detail, individualized damage claims do not render class 
actions inappropriate. See Butler, 727 F.3d at 801 ("If issues 
of liability are genuinely common issues, and the damages of 
individual class members can be readily determined in 
individual hearings, in settlement negotiations, or by creation 
of subclasses, the fact that damages are not identical across all 
class members should not preclude class certification."). 
Plaintiffs' proposed class satisfies the superiority requirement.
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In sum, Rule 23(b)(3) is satisfied. Common questions of law 
or fact predominate over questions affecting only individual 
members, and a class action is superior to the available 
methods for the fair and efficient adjudication of the 
controversy.

C. Mootness

Defendant admits that its settlement offers could not moot 
Plaintiffs' case if a motion for class certification was pending 
when their July 16, 2013 offers were made. To get around that 
fact, Defendant twists the record to argue that no certification 
motion was pending at that time. Defendant's argument is 
disingenuous and ignores direct communication from the 
Court regarding its  [*35] practice when the parties do not 
brief class certification motions in a timely manner.2

Plaintiffs originally filed their certification motion on June 22, 
2012. At the Court's request (because neither side had briefed 
the motion), Plaintiffs re-filed their certification motion on 
February 15, 2013. On February  [*36] 19, 2013, the Court 
withdrew the original certification motion, and granted 
Plaintiffs leave to re-file. The Court specifically noted that 
Plaintiffs' motion had been re-filed, referencing "Doc. [121]" 
and stating "[a]ll previously filed briefs on motion to certify 
class will remain in place." Plaintiffs filed their current 
amended motion for collective and class certification on 
August 26, 2013, and on August 29, 2013, the Court struck 
Plaintiffs' February 15, 2013 motion. Defendant's claim that 
there was no certification motion pending on July 16, 2013 is 
further contradicted by Judge Keys' March 1, 2013 minute 
entry that states: "There is a pending motion to certify class 
[121] before the District Court Judge." The February 15 
motion remained pending until it was stricken after Plaintiffs 
filed their amended motion. Because a certification motion 
was pending at all relevant times, the class allegations in this 
case could not be mooted by Defendant's offers. See Greisz v. 

2 In almost every case of this nature in the Seventh Circuit, counsel 
for Plaintiffs file a motion for class certification in the early stages of 
the case - often with the complaint itself - to comply with the 
Seventh Circuit's decision in Damasco v. Clearwire Corp., 662 F.3d 
891, 896 (7th Cir. 2011). In many instances, the motions are 
withdrawn shortly after the initial status hearing because defendants 
are willing to enter into a stipulation that they will not attempt to 
"pick off" the named plaintiff in an early settlement. No such 
stipulation was entered into in this case. When stipulations are not 
reached, parties generally are willing to periodically refile the motion 
until they are ready to set a briefing schedule. That is the procedure 
that was followed in this case. At all times between June 22, 2012 
and today, a motion for class certification has been pending in this 
case.

Household Bank (Illinois), N.A., 176 F.3d 1012, 1015 (7th 
Cir. 1999).

IV. Conclusion

For these reasons, the Court grants Plaintiffs' amended motion 
for collective and class certification [144]. The Court grants 
conditional  [*37] certification of the FLSA's claims and 
certifies Plaintiffs' IMWL claims for class treatment under 
Rule 23. This matter remains set for status at 2:00 p.m. on 
March 11, 2014. At that time the Court will address any 
questions or concerns with respect to the form of the notice. 
The parties are directed to submit a joint status report no later 
than March 7, 2014.

Dated: February 19, 2014

/s/ Robert M. Dow, Jr.

Robert M. Dow, Jr.

United States District Judge

End of Document
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ORDER GRANTING FINAL APPROVAL [196]; 
GRANTING, IN PART, ATTORNEYS' FEES, COSTS, 
AND SERVICE AWARD [188]; AND DENYING 
PETITION FOR DISBURSEMENT [197]

I. INTRODUCTION

This case is about automated collect call messages that occur 
when inmates at jails and prisons attempt to call a number and 
have the recipient of the call pay the charges. Such calls 
trigger an automated "voice" notice directing the called party 
to provide billing information. Plaintiff alleges that the 
automated nature of the calls to cell phone numbers violates 
the Telephone Consumer Protection Act ("TCPA"). While 
Defendant Global Tel*Link Corporation ("GTL") maintains 
that it would prevail on the merits if the case were to be tried, 
the parties have reached a settlement to avoid risk for both 
sides.

On April 7, 2017, the Court granted Plaintiffs' Motion for 
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Class Certification and Preliminary Approval of the Class 
Settlement. (Prelim. Order, ECF No. 141.) The Court found 
that the proposed settlement was in the best interests of the 
class, and that the proposed plan for notifying absent class 
members was the best notice practicable. (Id. at 3-6.) It also 
held that the class met Rule 23's requirements and [*3]  
certified the class for settlement purposes. (Id. at 7-9.)

Since then, the parties have been diligently notifying absent 
class members of the settlement. There was one hiccup in this 
process. As part of the settlement agreement, the parties 
agreed that they would obtain contact information for absent 
class members by subpoenaing subscriber information from 
cellular telephone providers. However, many of the cell 
providers objected to the subpoenas pursuant to various state 
privacy laws. Plaintiffs raised the issue to the Magistrate 
Judge, who denied Plaintiffs' motion to compel, in part, based 
on his interpretation of the state laws. (ECF Nos. 168-71, 
173.) Plaintiffs moved for review of the Magistrate Judge's 
ruling. (ECF No. 175.) On December 6, 2017, the Court 
granted, in part, Plaintiffs' Motion for Review, and ordered 
the cellular telephone providers to produce subscriber 
information for class members, subject to certain procedural 
protections. (ECF No. 184.)

Plaintiffs now move for final approval of the settlement, fee 
and incentive awards, and final class certification. (ECF Nos. 
188, 196.) There are two objectors, both of whom Plaintiffs 
claim are not members of the class. Irene Beck objects [*4]  
and petitions the Court for a different cy pres disbursement. 
(ECF Nos. 194, 197.) Stephen Kron claims to be a class 
member, and objects to the fee award provided to counsel. 
(ECF No. 191.) These objections are meritless for the reasons 
discussed below.

As discussed below, the Court OVERRULES the objections 
(ECF Nos. 191, 194); GRANTS the Motion for Final 
Approval of Class Settlement (ECF No. 196); GRANTS, IN 
PART, the Motion for Attorneys' Fees and Costs (ECF No. 
188); and DENIES the Petition for Disbursement of Funds 
pursuant to Cy Pres (ECF No. 197).

II. FACTUAL BACKGROUND

GTL provides collect-call services to inmates at jails and 
prisons throughout the United States. The service requires the 
called party to establish a billing relationship with GTL to pay 
for and receive calls from an inmate. When an inmate 
attempts to place a collect call to a telephone number for 
which there is no pre-established billing relationship with 
GTL, the call attempt will trigger a separate prerecorded 
"Notification Call" that tells the called party that they need to 

set up an account to pay for and receive the call.

Plaintiff purports to represent a class of persons who have 
received such calls on their [*5]  cellular telephone, with each 
call allegedly representing a violation of the TCPA's 
prohibition against automated calls to cell phones without 
prior express permission from the called party. See 47 U.S.C. 
§ 227(b)(1)(iii). Defendant contends that its Notification Calls 
are exempt from the TCPA due to an order from the Federal 
Communications Commission ("FCC"). In response, Plaintiff 
argues that the calls are not exempt because GTL does not 
provide an opt-out mechanism in compliance with the FCC's 
order. The parties agree settlement is warranted as the 
litigation is highly contentious and risk exists for both sides.

Plaintiffs filed the putative class action Complaint on 
December 5, 2014, and it was assigned to this Court on April 
3, 2015. Plaintiffs assert only one claim—violations of the 
TCPA. (Compl., ECF No. 38.)

III. SETTLEMENT TERMS

The parties proposed no sub-classes; the class will be 
uniform.

A. Relevant Definitions

The Court preliminarily approved a class of: "All persons 
using and/or subscribing to a mobile telephone number to 
which a Notification Call was placed during the Class 
Period." (Prelim. Order 3.) Excluded from this definition are 
the Judge and court staff on this case, as well as their 
immediate [*6]  family members. The parties do not propose 
any changes.

The definition of the Class Period is December 5, 2010, 
through the date of entry of a Preliminary Approval Order, 
which the Court entered on April 7, 2017. (Id.)

A Notification Call is "a call (i) placed by or on behalf of 
GTL, (ii) to a number attempted in a Failed Inmate Call 
Attempt, (iii) using a prerecorded voice message, (iv) to 
explain in sum and substance that inmate calls could not be 
completed and/or billed, and [v] that the called party could 
take certain steps to arrange for billing and/or set up a prepaid 
account." (Settlement Agreement ("SA") 6, ECF No. 135-2.)

A Failed Inmate Call Attempt is a telephone call attempted by 
an inmate or prisoner through GTL's service to a phone 
number for which GTL had no billing relationship and 
therefore no means to bill the call to the called party. (SA 5.)

2018 U.S. Dist. LEXIS 163410, *2

Case: 1:19-cv-06662 Document #: 134 Filed: 04/19/22 Page 81 of 166 PageID #:1998

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8RNS-NJB2-D6RV-H4DM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5XXS-9PV3-CH1B-T05R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5XXS-9PV3-CH1B-T05R-00000-00&context=1000516


Page 3 of 11

B. Settlement Fund and GTL's Changing Practices

GTL will pay $8,800,000 into a non-reversionary, common 
settlement fund. (SA 11.) Class members who submit a claim 
will receive a pro-rata share of the balance of that amount—
after payment of notice and administration costs, any 
Courtordered award of attorneys' fees and expenses, and [*7]  
any Court-ordered incentive award for the class 
representative.

The parties estimated at the preliminary approval stage that 
each class member who submitted a successful claim would 
receive approximately $60. (Prelim. Order 3-4.) They 
calculated this amount by assuming a 5% claim rate. After 
notice and the claim submission process, there were a total of 
32,449 valid claims (and 1,850 deficient claims that may 
eventually be corrected). (Declaration of Jay Geraci ("Geraci 
Decl.") ¶ 19, ECF No. 196-2.) If no deficient claims are 
corrected, each class member will receive $174.52, provided 
that the Court awards the requested fees, costs, incentive 
award, and administrative expenses. This per-class-member 
distribution is more than double what the parties expected.1

In addition to the payment to class members who submit 
claims, GTL agreed to change its practices to include in all 
Notification Calls an interactive-voice and/or key-activated 
opt-out mechanism that the called-party may use to opt-out of 
all future Notification Calls. The called party will also be 
provided with a toll-free number that can be used to opt-out. 
Finally, opting-out is effective to block all future calls, 
regardless [*8]  of the number of times an inmate attempts to 
call that number. (SA 15.)

The settlement amount shall be reserved and paid out as 
follows:

(1) Calculation of Payment: Once the claims period ended, the 
settlement administrator will calculate the amount each class 
member is to receive (the amount will be uniform among all 
class members, aside from the named-plaintiff's incentive 
award). All that remains is to resolve the deficient claim 
submissions. The settlement administrator identified 1,850 
claims as deficient. (Geraci Decl. ¶ 19.) The settlement 
administrator will send these claimants a deficiency notice, 
and the claimants will have 30 days to return a valid phone 
number, claim ID, or provide records establishing receipt of a 
Notification Call from Defendant. (Id.) If none of the 
deficient claims are remedied, then each claimant is entitled to 
$174.52, provided the Court awards the fees and costs 

1 This reflects a relatively low claim rate (1.8%), which the Court 
addresses below.

requested.

(2) Opting In and Opting Out: After Notice was sent (see 
infra Part C. Notice), class members had 60 days to submit 
timely and valid requests for exclusion. Requests for 
exclusion were mailed to the settlement administrator. 
Nineteen class members requested exclusion from the 
class. [*9]  (Geraci Decl. ¶ 20.) Similarly, objections were to 
be made within 60 days, and filed with the Court. The parties 
also agreed that, to ensure that only valid class members 
object to the settlement, objectors must provide a valid claim 
ID, demonstrate ownership of a telephone number that 
appears on the class list based on GTL's records, or produce 
telephone records establishing receipt of a Notification Call. 
Two individuals objected, as discussed further below. (See 
Geraci Decl. ¶¶ 21-23.)

(3) : Any class member who did not opt out within the 60-day 
period described above will release all claims against GTL 
arising out of Notification Calls, calls made by automatic 
telephone dialing systems, and/or artificial or prerecorded 
voice calls to mobile telephones.

(4) Method of Payment: The settlement administrator will 
send checks to the class members who submitted valid claims. 
The recipients will then have 120 days to cash the check 
(from the date on the check). Any amounts that remain 
uncashed after 120 days will be used as part of a second 
distribution, whereby the settlement administrator will 
distribute the remaining funds to class members who did cash 
their checks, provided that each [*10]  member would receive 
at least $10 in the second distribution. After 120 days of the 
date of the checks in the second distribution, any remaining 
funds will be paid to the National Consumer Law Center, 
which works with the FCC to enforce the protections of the 
TCPA. (SA 19-20.) Objector Irene Beck opposes the cy pres 
distribution to the National Consumer Law Center. (See ECF 
Nos. 194, 197.) The Court addresses Ms. Beck's objection 
below.

(5) Attorneys' Fees: Plaintiffs' counsel moved for an award of 
$2,200,000 in attorneys' fees, and $76,825.97 in out-of-pocket 
expenses to be deducted from the gross settlement amount. 
(Fee Mot., ECF No. 188.)

(6) Costs to be Deducted from the Settlement Amount: 
Deducted from the settlement amount will be: costs of notice 
and administration of settlement; any Courtordered award of 
attorneys' fees and expenses; and any Court-ordered incentive 
award for Plaintiff. The settlement administrator estimates 
administrative costs of $850,000. (Geraci Decl. ¶ 24.)

(7) Blow-Up Clause: The parties have not identified any 
particular number of claims or opt-outs that would void the 
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settlement.

(8) Incentive Award: David Martin, named plaintiff, requests 
a $10,000 incentive award for his [*11]  service to the class. 
(Fee Mot. 22-23.)

C. Notice to Settlement Class and Claim Submissions

GTL produced records of its Notification Calls during the 
discovery process, and it further refined those records to 
compile a settlement class list containing the unique telephone 
numbers of each person that appears to be in the class, based 
on the records. Approximately 1.8 million class members 
were identified through Defendant's records. (Geraci Decl. ¶ 
5.) The settlement administrator processed the available 
names and addresses through the National Change of Address 
Database to update any inaccurate addresses. (Id.)

Plaintiffs then subpoenaed various wireless providers 
(including Verizon, AT&T, T-Mobile, Cricket Wireless, US 
Cellular, and others) to obtain contact information for the 
members of the class who were identified only by cellular 
phone number. As explained above, several of the providers 
objected, and Plaintiffs moved to compel the documents. 
(ECF No. 155.) Ultimately, the Court ordered the providers to 
produce the subscriber information.2 (ECF No. 184.)

The settlement administrator engaged in a multifaceted notice 
campaign:

• it delivered a copy of all relevant pleadings to 
the [*12]  United States Attorney General, and the 
Attorneys General of the 50 states where class members 
reside (Geraci Decl. ¶¶ 2-4);

• it delivered the notice to approximately 207,000 email 
addresses and 1,105,000 physical mailing addresses (Id. 
¶¶ 6-14);

• it sent approximately 207,000 reminder emails (Id. ¶ 
15);

• it established a case website providing both a long form 
notice and numerous other documents regarding the case 
(Id. ¶ 17), which received 118,794 visits;

• it established a toll-free telephone number, which 
received 22,104 calls (Id. ¶ 18); and

2 Pursuant to Pennsylvania privacy law, AT&T directly mailed notice 
of the settlement to class members, as opposed to providing the 
address to the settlement administrator for mailing. (See ECF Nos. 
188; 196-3.)

• it published notice via Facebook newsfeed, delivering 
over 115,000,000 impressions to Facebook users (Id. ¶ 
16).

Class members could submit claims via the settlement 
website, a toll-free telephone number, or by mail. (SA 18-19.) 
They were limited to one claim regardless of the number of 
times they were called by Defendant. (Id.) Class members 
submitted 32,449 claims to the administrator that were 
supported by a valid claim ID, telephone number, or 
telephone records. (Geraci ¶ 19.) An additional 1,850 claims 
were found deficient. (Id.) The settlement administrator will 
send notices to the class members with deficient claims, who 
will then have [*13]  30 days to submit proper verification. 
(Id.)

IV. ANALYSIS

The Court previously found that the class merited 
certification, and nothing has changed since the Court 
conditionally certified the class. Accordingly, the Court 
maintains its approval.

A. Class Certification

Class certification is a prerequisite to preliminary approval of 
the settlement agreement. Class certification is appropriate 
only if each of the four requirements of Rule 23(a) and at least 
one of the requirements of Rule 23(b) are met. Under Rule 
23(a), the plaintiff must show that: "(1) the class is so 
numerous that joinder of all members is impracticable; (2) 
there are questions of law and fact common to the class; (3) 
the claims or defenses of the representative parties are typical 
of the claims or defenses of the class; and (4) the 
representative parties will fairly and adequately protect the 
interests of the class." Fed. R. Civ. P. 23(a).

Next, the proposed class must meet at least one of the 
requirements of Rule 23(b)(3): (1) "questions of law or fact 
common to class members predominate over any questions 
affecting only individual members," and/or (2) a class action 
is "superior to other available methods for fairly and 
efficiently adjudicating the controversy." Fed. R. Civ. P. 
23(b)(3).

1. Rule 23(a) Requirements [*14] 

The proposed class meets all four 23(a) factors. First, it is 
sufficiently numerous. While no "exact numerical cut-off is 
required" for the numerosity requirement, "numerosity is 
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presumed where the plaintiff class contains forty or more 
members." In re Cooper Cos. Inc. Sec. Litig., 254 F.R.D. 628, 
634 (C.D. Cal. 2009). The class size in this case is 
approximately 1.8 million members. Thus, this class easily 
meets the requirement.

Next, the claims of the potential class members demonstrate 
common questions of fact and law. See Mazza v. Am. Honda 
Motor Co., 666 F.3d 581, 589 (9th Cir. 2012). The issues are 
essentially the same for all members: they all received a 
Notification Call on their cellular telephones and were unable 
to opt-out, allegedly in violation of the TCPA. Common 
questions among the class include whether: (1) the calls used 
a "prerecorded voice," and (2) the calls complied with the 
FCC's opt-out requirements. At this juncture, no discernable 
individualized issues appear to exist which might detract from 
the common questions of fact and law. As such, the class 
meets this requirement.

The named plaintiff in this action also meets the typicality 
requirement.3 Typicality in this context means that the 
representative claims are "reasonably coextensive with those 
of absent class members; they need not be substantially [*15]  
identical." Hanlon v. Chrysler Corp., 150 F.3d 1011, 1020 
(9th Cir. 1998). Here, Plaintiff Martin (like all class members) 
contends that he received a robocall, that it was made without 
prior express consent, and that it was not exempt per the 
FCC's order. Thus, the lead plaintiff shares material common 
factual and legal issues with the other settlement class 
members. Nothing has changed since preliminary approval to 
disturb this analysis.

Finally, the named plaintiff and his counsel satisfy the 
adequacy requirement for representing absent class members. 
This requirement is met where the named plaintiffs and their 
counsel do not have conflicts of interest with other class 
members and will vigorously prosecute the interests of the 
class. Id. Here, there is no evidence of any potential conflicts. 
Class counsel appear well-qualified because they have 
successfully litigated TCPA actions in the past. (See 
Declaration of Timothy J. Sostrin ("Sostrin Decl.") ¶¶ 17-24, 
ECF No. 188-3.) Furthermore, when presented with discovery 
issues after agreeing to the settlement, counsel continued to 
litigate by moving to compel production of the class members' 
phone records, and subsequently seeking review of the 
Magistrate Judge's ruling. [*16]  (See ECF No. 184.) This 
supports class counsel's adequacy, and vigorous 
representation of the class.

3 Despite the case name being Alice Lee v. Global Tel*Link, the 
"Consol" (lead) plaintiff in the action is David W. Martin.

As such, the proposed class and its representative satisfy the 
Rule 23(a) requirements.

2. Rule 23(b)(3) Requirements

Simply put, Rule 23(b)(3) requires that the class be 
"sufficiently cohesive to warrant adjudication by 
representation." Hanlon, 150 F.3d at 1022. Questions of law 
or fact common to class members must predominate over any 
questions affecting only individual class members, and class 
resolution must be superior to any other available methods of 
adjudication. Here, questions of law or fact common to class 
members predominate over individualized questions because 
the only issues that appear to be at stake—whether the calls 
were prerecorded and whether the FCC exempts them from 
the TCPA—are common to the class. Further, the sheer 
number of claimants (let alone class members) demonstrates 
that individual actions would not be efficient, and requiring 
each potential class member to litigate it themselves would 
mean the costs of litigation for each plaintiff would dwarf any 
recovery. The class meets the requirements of Rule 23(b)(3).

Therefore, the Court confirms its certification for settlement 
purposes.

B. Fairness of Settlement Terms

The Court previously [*17]  found that the settlement was 
fair, adequate, and reasonable in its preliminary approval 
order. (Prelim. Order 10-13.)

In determining whether a proposed class action settlement is 
"fair, reasonable, and adequate," this Court may consider 
some or all of the following factors: "(1) the strength of the 
plaintiffs' case; (2) the risk, expense, complexity, and likely 
duration of further litigation; (3) the risk of maintaining class 
action status throughout trial; (4) the amount offered in 
settlement; (5) the extent of discovery completed, and the 
stage of the proceedings; (6) the experience and views of 
counsel; (7) the presence of a governmental participant; and 
(8) the reaction of the class members to the proposed 
settlement." Rodriguez v. West Publ'g Corp., 563 F.3d 948, 
963 (9th Cir. 2009). The settlement is appropriate under these 
factors, as discussed below.

1. Strength of Plaintiffs' case and complexity of further 
litigation

Defendant presented a cognizable defense by arguing that the 
FCC's rules regarding opt-outs prevented liability. Thus, 
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Defendant disputes its liability, but concedes to settlement 
because of the inherent uncertainty in the result of continued 
litigation. Officers for Justice v. Civil Serv. Comm'n of City & 
Cnty. of S.F., 688 F.2d 615, 625 (9th Cir. 1982) ("[I]t is the 
very uncertainty of outcome in litigation and avoidance 
of [*18]  wasteful and expensive litigation that induce 
consensual settlements."). While the details of this case may 
not be terribly complex, the large number of class members, 
and case management issues, support a resolution through the 
class-wide settlement process. "In most situations, unless the 
settlement is clearly inadequate, its acceptance and approval 
are preferable to lengthy and expensive litigation with 
uncertain results." Nat'l Rural Telecomms. Coop. v. 
DIRECTV, Inc., 221 F.R.D. 523, 526 (C.D. Cal. 2004). 
Accordingly, these elements support approving the settlement.

2. Risk of maintaining class action status

Individual issues unearthed during discovery can derail a class 
action in TCPA suits. See Vigus v. S. Ill. Riverboat/Casino 
Cruises, Inc., 274 F.R.D. 229, 235 (S.D. Ill. 2011) (refusing to 
certify TCPA class where the "proposed class includes a 
substantial number of people who voluntarily gave their 
telephone numbers to the [defendant]"). On the other hand, 
some courts find that issues of consent are worthy of class 
resolution. See Green v. Serv. Master on Location Servs. 
Corp., No. 07 C 4705, 2009 U.S. Dist. LEXIS 53297, 2009 
WL 1810769, at *2 (N.D. Ill. June 22, 2009) (quoting Hinman 
v. M and M Rental Ctr., Inc., 545 F. Supp. 2d 802, 806-07 
(N.D. Ill. 2008)) ("'the question of consent may rightly be 
understood as a common question' and the possibility that 
some class members may have consented is not sufficient to 
defeat class certification."). Accordingly, both sides had 
arguments for, and against, class certification, which supports 
a settlement.

3. Amount [*19]  offered in settlement

The parties agreed to an $8.8 million non-reversionary 
settlement fund. If the Court awards the requested fees, and 
the number of claims stays the same, then each class member 
will receive $174.52. This exceeds the amount individual 
class members receive in many TCPA cases in the Ninth 
Circuit. See, e.g., Franklin v. Wells Fargo Bank, N.A., No. 14-
cv-2349-MMA (BGS), 2016 U.S. Dist. LEXIS 13696, 2016 WL 
402249, at *5 (S.D. Cal. Jan. 29, 2016) (approving settlement 
where class members received approximately $71.16); 
Estrada v. iYogi, Inc., No. 2:13-01989 WBS (CKD), 2015 U.S. 
Dist. LEXIS 137299, 2015 WL 5895942, at *7 (E.D. Cal. Oct. 
6, 2015) (granting preliminary approval to TCPA settlement 
where class members estimated to receive $40). There is also 

an injunctive component to the settlement, which provides 
prospective relief. (SA 15-16.) Grant v. Capital Mgmt. Servs., 
No. 10-cv-2471-WQH (BGS), 2014 U.S. Dist. LEXIS 29836, 
2014 WL 888665, *9 (S.D. Cal. Mar. 5, 2014) (approving 
class settlement under the TCPA providing only injunctive 
relief). Therefore, this factor also favors approving the 
settlement.

4. Stage of proceedings

The parties litigated this case for two years before reaching a 
settlement. Plaintiffs defeated a motion to dismiss, and 
opposed a motion for summary judgment, and motion to 
exclude expert testimony. (ECF Nos. 40, 98, 111.) They 
engaged in discovery regarding the substance of Plaintiffs' 
claims and Defendant's [*20]  defenses. The parties attended 
mediation in October 2016, which proved unsuccessful. 
However, they later accepted a mediator's proposal. Even 
after the Court preliminarily approved the settlement, 
Plaintiffs continued to litigate to obtain the identifying 
information of class members from cellular providers. (See 
ECF No. 184.) These facts all support a finding that the 
parties settled after being fully informed of their respective 
positions.

5. Experience of counsel

The parties are represented by worthy counsel, who are 
experienced in this field. (Sostrin Decl. ¶¶ 17-24.)

6. Presence of government participant

The settlement administrator notified the United States 
Attorney General and the attorneys general of each of the 50 
states. (Geraci Decl. ¶¶ 2-4.) None of the notified parties have 
objected to the settlement, or otherwise appeared. (Id. ¶ 4.) 
This supports a finding that the government entities have no 
concerns regarding the settlement's adequacy. See Garner v. 
State Farm Mut. Auto Ins. Co., No. CV 08 1365 CW (EMC), 
2010 U.S. Dist. LEXIS 49477, 2010 WL 1687832, at *14 
(N.D. Cal. Apr. 22, 2010) ("Although CAFA does not create 
an affirmative duty for either state or federal officials to take 
any action in response to a class action settlement, CAFA 
presumes that, once put [*21]  on notice, state or federal 
officials will raise any concerns that they may have during the 
normal course of the class action settlement procedures."). 
Accordingly, this factor also supports approving the 
settlement.
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7. Reaction of class members

Of approximately 32,000 valid claims, only nineteen class 
members opted out of the settlement. (Geraci Decl. ¶ 20.) 
This low opt-out rate indicates a favorable reception by the 
class. Churchill Vill., L.L.C. v. Gen. Elec., 361 F.3d 566, 577 
(9th Cir. 2004) (affirming the district court's approval where 
45 of 90,000 notified class members objected to the 
settlement, and 500 class members opted out of the 
settlement). There are only two objectors, whose objections 
the Court addresses below. And although only 1.8% of the 
potential class members submitted claims as opposed to the 
predicted 5%, this does not preclude final approval. (See 
Geraci Decl. ¶ 19); see Keil v. Lopez, 862 F.3d 685, 697 (8th 
Cir. 2017) (noting that in consumer class actions a low claim 
rate "does not suggest unfairness"); Perez v. Asurion Corp., 
501 F. Supp. 2d 1360, 1377-78, 1384 (S.D. Fla. 2007) 
(approving settlement where 118,663 out of approximately 
10.3 million class members submitted claims, for a claim rate 
of approximately 1.2%); see also Bayat v. Bank of the West, 
C-13-2376 EMC, 2015 U.S. Dist. LEXIS 50416, 2015 WL 
1744342, at *6 (N.D. Cal. Apr. 15, 2015) (finding class 
settlement in TCPA [*22]  claim to be fair, adequate, and 
reasonable where there was only a 1.9% claim rate for 
damages, and 1.1% for injunctive relief). Accordingly, this 
factor weighs in favor of settlement.

On balance, these factors weigh in favor of approving the 
settlement.

C. Sufficiency of Notice

To find notice to absent class members sufficient, the Court 
must analyze both the type and content of the notice.

1. Type of Notice

Under Rule 23(c)(2)(B), "the court must direct to class 
members the best notice that is practicable under the 
circumstances, including individual notice to all members 
who can be identified through reasonable effort." The Ninth 
Circuit has approved individual notice to class members via e-
mail. See In re Online DVD-Rental Antitrust Litig., 779 F.3d 
934, 946 (9th Cir. 2015). It has also approved notice via a 
combination of short-form and long-form settlement notices. 
Id.; see also Spann v. J.C. Penney Corp., 314 F.R.D. 312, 331 
(C.D. Cal. 2016) (approving e-mail and postcard notice, each 
of which directed the class member to a long-form notice).

As detailed above, the settlement administrator emailed, snail-
mailed, and advertised the settlement via Facebook and the 

settlement website. (Geraci Decl. ¶¶ 6-18.) It also received 
thousands of calls on the toll-free number created for this 
settlement, which confirms the notice effectively 
reached [*23]  class members. (Id.)

2. Content of Notice

The Court previously analyzed and approved the notice. 
(Prelim. Order 13.) Overall, the notice procedure and content 
are adequate.

D. Objectors & Petition for Alternate Cy Pres 
Distribution

Irene Beck and Stephen Kron object to the settlement.

1. Irene Beck

Beck objects to section 12.3 of the Class Settlement 
Agreement. (Beck Obj. 2, ECF No. 194.) Section 12.3 
provides that any funds not distributed to class members after 
the first and second distributions shall be distributed cy pres 
to the National Consumer Law Center, and "earmarked for 
working with the FCC and Congress to safeguard the 
protections of the TCPA." (SA 20.) "The cy pres doctrine 
allows a court to distribute unclaimed or non-distributable 
portions of a class action settlement fund to the 'next best' 
class of beneficiaries." Nachshin v. AOL, LLC, 663 F.3d 
1034, 1036 (9th Cir. 2011) (citing Six (6) Mexican Workers v. 
Ariz. Citrus Growers, 904 F.2d 1301, 1307-08 (9th Cir. 
1990)).

Beck contends that, while the National Consumer Law Center 
advocates worthy causes, it does not "focus upon litigation 
specifically aimed at ameliorating the barriers to 
communication between inmates and their loved ones." (Beck 
Obj. 2.) She contends she spent large amounts of money 
speaking to her incarcerated loved one, and she requests that 
the cy pres award be distributed [*24]  to an organization that 
would fight to lower the cost of communication with 
prisoners. (See id.) Defendant and other providers, she argues, 
charge exorbitant rates to communicate with prisoners. She 
suggests the Human Rights Defense Center ("HRDC") as an 
organization that would work to lower the rates, and further 
allow communication with inmates. (Id.)

In addition to objecting, Beck filed a "Petition for an Order 
Approving Distribution of Cy Pres Funds." (Pet., ECF No. 
197.) Her Petition argues the same points as her Objection 
and provides several letters from various respected legal 
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minds lauding the work of the HRDC. (See id.; Supp. 
Declaration of Brian Vogel ("Vogel Decl."), Ex. 11, ECF No. 
199.) The Court does not dispute the admirable work of 
HRDC. However, Beck misses the point. She claims that 
"[t]he core identifiable goal of the Plaintiff Class is to be 
charged no more than affordable, reasonable rates for their 
telephone calls from prisoners after they receive automated 
billing calls to which they previously did not consent." (Pet. 
7.) This is plain wrong.

The purpose of this class action was to vindicate the rights of 
class members vis-a-vis the TCPA; it had nothing to do [*25]  
with the rates—exorbitant or not—charged by Defendant. 
(See Compl.; see also SA 26 (§ 17.2 releasing only claims 
relating to automated calls made by Defendant without class 
members' consent, and making no mention of the rates).) The 
National Consumer Law Center advocates against automated 
calls and will further the goals of the absent class members. 
(See NCLC, Robocalls & Telemarketing, 
https://www.nclc.org/issues/robocalls-andtelemarketing. html 
(last visited Sept. 21, 2018).) Furthermore, the funds 
distributed to the National Consumer Law Center will be 
earmarked for use in conjunction with enforcing the TCPA. 
(SA 20.) The cy pres doctrine requires the Court to provide 
the funds to the "next best class of beneficiaries." See 
Nachshin, 663 F.3d at 1036 (quotation marks omitted). The 
National Consumer Law Center fits that bill.

Plaintiffs also contend that Beck lacks standing because she 
submitted a deficient claim form. (Mot. Final Approval 18.) 
The form was deficient because it did not provide "a mobile 
number contained in the Class List, a valid claim ID, [or] any 
telephone records establishing receipt of a Notification Call." 
(Geraci Decl. ¶ 23.) Beck responded to this argument in a 
late-filed declaration attaching [*26]  2018 telephone records, 
bank records spanning 2015-17, and a deficient claim notice. 
(See Declaration of Irene Beck ("Beck Decl."), Exs. 1-3, ECF 
No. 202.) However, the court need not address Beck's 
standing. Even assuming Beck has standing to object, the 
grounds for her Objection and Petition are insufficient to 
warrant denial of the Motion for Final Approval.

Accordingly, the Court OVERRULES Beck's Objection, and 
DENIES her Petition. (ECF Nos. 194, 197.)

2. Stephen Kron

Kron objects to the settlement because he claims class counsel 
seeks too high a fee award. (Kron Obj., ECF No. 191.) Kron 
contends he is a class member and submitted claim number 
10268118101. (Kron Obj. 1.) Plaintiffs counter that Kron is 
not a class member, and therefore lacks standing to object. 

(Mot. Final Approval 18); see Fed. R. Civ. P. 23(e)(5) ("Any 
class member may object....") (emphasis added). Plaintiffs 
argue that Kron is not on the class list, and that, while the 
claim ID he provided corresponds to a company on the class 
list, Westcoast Commercial, Kron does not claim to be 
associated with Westcoast Commercial. (Geraci Decl ¶ 21.) In 
any event, Westcoast Commercial already submitted a claim, 
and did not object. (Id.) The Court [*27]  addresses the 
validity of the fee award below, and therefore the merits of 
Kron's objections to the extent he could have standing. As 
discussed below, the Court OVERRULES Kron's Objection. 
(ECF No. 191.)

V. ATTORNEYS' FEES, COSTS, INCENTIVE 
AWARDS, AND SETTLEMENT ADMINISTRATOR 
FEES

Plaintiffs seek attorneys' fees and costs, an incentive award 
for the named-plaintiff, and settlement administrator fees. 
(ECF Nos. 188, 196.)

A. Attorneys' Fees

Class Counsel seeks 25% of the common settlement fund 
($8.8 million), which totals $2,200,000. (Fee Mot. 8.) "While 
attorneys' fees and costs may be awarded in a certified class 
action where so authorized by law or the parties' agreement, 
courts have an independent obligation to ensure that the 
award, like the settlement itself, is reasonable, even if the 
parties have already agreed to an amount." In re Bluetooth 
Headset Prods. Liab. Litig., 654 F.3d 935, 941 (9th Cir. 
2011) (citation omitted). "Where a settlement produces a 
common fund for the benefit of the entire class, courts have 
discretion to employ either the lodestar method or the 
percentage-of-recovery method." Id. at 942. "[T]he lodestar 
method produces an award that roughly approximates the fee 
that the prevailing attorney would have received if he or she 
had been representing [*28]  a paying client who was billed 
by the hour in a comparable case." Perdue v. Kenny A. ex rel. 
Winn, 559 U.S. 542, 551, 130 S. Ct. 1662, 176 L. Ed. 2d 494 
(2010).

In the Ninth Circuit, contingency fee recovery is typically in 
the range of 20% to 33.33% of the total settlement value, with 
25% considered a benchmark. See In re Bluetooth, 654 F.3d 
at 941-42. "Because the benefit to the class is easily 
quantified in common-fund settlements, we have allowed 
courts to award attorneys a percentage of the common fund in 
lieu of the often more time-consuming task of calculating the 
lodestar. Applying this calculation method, courts typically 
calculate 25% of the fund as the 'benchmark' for a reasonable 
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fee award, providing adequate explanation in the record of 
any 'special circumstances' justifying a departure." Id. at 942. 
Courts may also "cross-check" the percentage-of-the-fund 
approach under circumstances where the fees seem suspect. 
See id. at 944.

Under the percentage method, class counsel's fee request 
meets the benchmark. It is further justified by the discussion 
above regarding the strength of Plaintiffs' case, the challenges 
counsel faced in negotiating this settlement, and the favorable 
outcome for the class.

However, the lodestar cross-check indicates a slight reduction 
is warranted. The lodestar method calculates a fee award 
by [*29]  multiplying hours worked, by hourly rate, and 
typically provides a multiplier that considers risk endured by 
class counsel. Fischer v. SJB-P.D. Inc., 214 F.3d 1115, 1119 
(9th Cir. 2000). Here, class counsel submits declarations that 
establish:

Go to table1

(Declaration of Patric Lester ("Lester Decl.") ¶¶ 24-26, ECF 
No. 188-1; Sostrin Decl. ¶ 15.)

1. Hours

The approximately 1,465 hours spent by class counsel 
reaching this settlement included: researching and drafting 
motions for preliminary and final approval and motion for 
fees, opposing Defendant's motion to dismiss, summary 
judgment, and motion to exclude expert, negotiating the 
settlement and participating in, and preparing for, mediation, 
and discussing case strategy with co-counsel. (See Lester 
Decl. ¶ 10; Sostrin Decl. ¶¶ 11-15.)

"[I]t is well established that '[t]he lodestar cross-check 
calculation need entail neither mathematical precision nor 
bean counting. . . [courts] may rely on summaries submitted 
by the attorneys and need [*30]  not review actual billing 
records.'" Bellinghausen v. Tractor Supply Co., 306 F.R.D. 
245, 264 (N.D. Cal. 2015) (quoting Covillo v. Specialty's 
Café, No. C-11-00594 DMR, 2014 U.S. Dist. LEXIS 29837, 
2014 WL 954516, at *6 (N.D. Cal. Mar. 6, 2014)). Here, class 
counsel's declarations reasonably set forth the details of how 
they spent their time, and the tasks all seem necessary. While 
counsel surely could have included a bit more detail in their 
declarations, the docket in this action demonstrates that class 
counsel engaged in significant motion practice, substantiating 
the hours expended over a two-year period. Accordingly, the 
Court cannot find that the number of hours expended are 
unreasonable, especially when being used as a cross-check for 
the percentage method of fee calculation.

2. Rate & Lodestar Multiplier

In evaluating rates, courts consider the reasonable rates for the 
specific geographic area and type of practice. See Chalmers v. 
City of Los Angeles, 796 F.2d 1205, 1210-11 (9th Cir. 1986). 
Here, class counsel details their extensive experience in 
litigating consumer class actions in support of their hourly 
rates. (Lester Decl. ¶¶ 21-23; Sostrin Decl. ¶¶ 17-23.) Lester 
also provides citations to other cases where courts have 
approved his hourly rates. See, e.g., In re Portfolio Recovery 
Assoc., LLC, Tel. Consumer Prot. Act Litig., No. 11-MD-
2295 JAH (BGS) (S.D. Cal. Mar. 29, 2018) ECF Nos. 655-56 
(approving [*31]  $500 hourly rate for Lester and $195 hourly 
rate for Belford); see also Chan v. Sutter Health Sacramento 
Sierra Region, LA CV 15- 2004 JAK (AGRx), 2017 U.S. Dist. 
LEXIS 32236, 2017 WL 819903, at *6 (Feb. 14, 2017) 
(approving rates ranging between $425 and $595 per hour in 
TCPA class action). Thus, these rates appear reasonable.

Courts typically award a multiplier in a lodestar calculation 
that considers the risk contingency fee attorneys endure. In re 
Wash. Pub. Power Supply Sys. Sec. Litig., 19 F.3d 1291, 1300 
(9th Cir. 1994) ("[C]ourts have routinely enhanced the 
lodestar to reflect the risk of non-payment in common fund 
cases."). Here, as is, the lodestar multiplier is approximately 
3.1 ($709,028.50 x 3.1 = $2,197,988.35). The Ninth Circuit 
routinely upholds higher lodestar multipliers. See Vizcaino v. 
Microsoft Corp., 290 F.3d 1043, 1051 (9th Cir. 2002) 
(upholding multiplier of 3.65 and noting that range between 1 
and 4 is typically appropriate). Plaintiffs argue this multiplier 
is appropriate because class counsel are both small firms and 
litigated this contingency fee case for approximately two 
years without any guarantee of payment.

The court finds this lodestar multiplier a bit high, although not 
entirely unreasonable given the litigation history and motion 
practice necessary prior to settlement. Accordingly, the Court 
reduces the lodestar multiplier to 3.0, and approves a fee 
award of $2,127,085.00. [*32] 

3. Kron's Objection

Kron argues that the 25% contingency fee should be 
calculated from the net recovery of the class, instead of the 
gross settlement fund, which includes money earmarked for 
administrative fees and costs. (Kron Obj. 3.)

The Ninth Circuit has expressly held that calculating the fee 
as set forth above is permissible: "The district court did not 
err in calculating the attorneys' fees award by calculating it as 
a percentage of the total settlement fund, including notice and 
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administrative costs, and litigation expenses." In re Online 
DVD-Rental Antitrust Litig., 779 F.3d 934, 953 (9th Cir. 
2015); see also Powers v. Eichen, 229 F.3d 1249, 1258 (9th 
Cir. 2000) (rejecting objector's argument that a fee award 
should be based on "net recovery," which does not include 
"expert fees, litigation costs, and other expenses"). 
Furthermore, the percentage award is further confirmed by the 
lodestar analysis.

Accordingly, in addition to Kron's lack of standing, the Court 
OVERRULES his objection for this reason too.

B. Litigation Expenses & Settlement Administrator Fees

Class counsel seeks $75,980.304 in litigation expenses, and an 
award of approximately $850,000 to the settlement 
administrator. (See Lester Decl. ¶ 27; Sostrin Decl. ¶ 16; Fee 
Mot. 22; Geraci Decl. ¶ 24.)

1. Litigation Expenses

Litigation expenses are generally [*33]  recoverable as part of 
a class action settlement. See In re Immune Response Sec. 
Litig., 497 F. Supp. 2d 1166, 1177-78 (S.D. Cal. 2007) 
(finding that costs such as filing fees, photocopy costs, travel 
expenses, postage, telephone and fax costs, computerized 
legal research fees, and mediation expenses are relevant and 
necessary expenses in class action litigation). Class counsel 
persuasively argued that their litigation expenses were 
reasonably incurred and necessary to the litigation. The 
litigation fees appear reasonable in relation to the settlement 
amount, and included mediation fees, deposition costs, travel 
expenses, expert fees, and invoices relating to distribution of 
the class notice by AT&T. (Sostrin Decl. ¶ 16; Supp. Expl..) 
Class counsel does not seek reimbursement for every expense 
incurred. (Supp. Expl. 1 n.1; id. at 2.) Most of the litigation 
fees (approximately $53,765.00) relate to invoices for fees 
paid to Plaintiffs' expert, Jeff Hansen. (See Supp. Expl. 2; 
Supp. Declaration of Timothy J. Sostrin ("Supp. Sostrin 
Decl."), Ex. A, ECF Nos. 204-1-204-2.). Therefore, the Court 
finds litigation expenses in the amount of $75,980.30 
reasonable.

2. Settlement Administrator's Fee

4 Class Counsel initially sought $76,825.97 in litigation expenses. 
(Fee Mot. 22.) However, at the Court's request, Class Counsel 
reviewed and corrected the submitted expenses, and accordingly 
adjusted the requested amount downward to $75,980.30. (Supp. 
Explanation of Litig. Costs ("Supp. Expl.") 1 n.1, ECF No. 204.)

The settlement administrator's fee of approximately $850,000 
on a $8.8 million settlement [*34]  also appears reasonable. It 
is also less than originally predicted, given the lower claim 
rate. The settlement administrator was required to oversee 
notice to more than one million class members, maintain a 
database of responses with personal consumer information, 
set up a website, purchase Facebook advertising, and field 
calls from potential class members. Therefore, the amount of 
the settlement fund set aside for the settlement administrator 
is reasonable.

C. Incentive Award

Class Counsel requests an incentive award of $10,000 for the 
lead plaintiff. (Fee Mot. 22-23.) Martin, as the lead plaintiff, 
sat for deposition, regularly communicated with his attorneys, 
submitted a declaration in support of the motion for class 
certification, and appeared at a hearing on Defendant's Motion 
to Change Venue. (Declaration of David Martin ("Martin 
Decl.") ¶ 3.) "Generally, in the Ninth Circuit, a $5,000 
incentive award is presumed reasonable." Bravo v. Gale 
Triangle, Inc., No. CV 16-03347 BRO (GJSx), 2017 U.S. Dist. 
LEXIS 77714, 2017 WL 708766, at *19 (C.D. Cal. Feb. 16, 
2017) (citing Harris v. Vector Mktg. Corp., No. C-08-5198 
EMC, 2012 U.S. Dist. LEXIS 13797, 2012 WL 381202, at *7 
(N.D. Cal. Feb. 6, 2012)). Martin provides no explanation that 
would substantiate a claim for twice the presumed award. 
Accordingly, the [*35]  Court REDUCES the incentive 
award to $6,250, which is justified by Martin's appearance at 
deposition, declarations, and appearance at a hearing.

VI. CONCLUSION

For the foregoing reasons, the Court OVERRULES the 
objections of Beck (ECF No. 194) and Kron (ECF No. 191); 
GRANTS the Motion for Final Approval of Class Settlement 
(ECF No. 196); GRANTS, IN PART the Motion for 
Attorneys' Fees and Costs (ECF No. 188); and DENIES the 
Petition for Disbursement of Funds (ECF No. 197).

IT IS SO ORDERED.

September 24, 2018

/s/ Otis D. Wright, II

OTIS D. WRIGHT, II

UNITED STATES DISTRICT JUDGE
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Table1 (Return to related document text)
Name Rate Hours Lodestar

Patric A. Lester $500.00 400.1 $200,050.00

(Solo Practitioner)

Belford Smith $195.00 114.3 $22,288.50

(Paralegal)

Keith Keogh $600.00 169.3 $101,580.00

(Partner)

Tim Sostrin $500.00 764.2 $382,100.00

(Associate)

Matt Seckel $175.00 17.2 $3,010.00

(Paralegal)

Totals 1465.1 $709,028.50

Table1 (Return to related document text)

End of Document
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Malta v. Fed. Home Loan Mortg. Corp.

United States District Court for the Southern District of California

February 4, 2013, Decided; February 5, 2013, Filed

CASE NO. 10-CV-1290 BEN (NLS)

Reporter
2013 U.S. Dist. LEXIS 15731 *

ALBERTO MALTA, on behalf of himself and all others 
similarly situated, Plaintiff, vs. THE FEDERAL HOME 
LOAN MORTGAGE CORPORATION a/k/a FREDDIE 
MAC; WELLS FARGO HOME MORTGAGE, Defendants.

Subsequent History: Motion granted by, in part Malta v. 
Fed. Home Loan Mortg. Corp., 2017 U.S. Dist. LEXIS 
121844 (S.D. Cal., July 31, 2017)

Motion granted by Malta v. Fed. Home Loan Mortg. Corp., 
2019 U.S. Dist. LEXIS 50881 (S.D. Cal., Mar. 25, 2019)

Core Terms

settlement, class member, notice, parties, class action, 
Plaintiffs', quotation, marks, proposed settlement, telephone, 
Subclass, preliminary approval, approving, discovery, 
numbers, costs, pre-recorded, purposes, appoint, dialed, 
attorney's fees, file a claim, certification, prerequisites, 
predominance, artificial, Lawsuit, question of law, settlement 
fund, cy pres

Counsel:  [*1] For Alberto Malta, Individually and on Behalf 
of All Others Similarly Situated, Plaintiff: Joshua Swigart, 
LEAD ATTORNEY, Hyde and Swigart, San Diego, CA; 
Abbas Kazerounian, Kazerounian Law Group, APC, Santa 
Ana, CA; Douglas J Campion, Law Offices of Douglas J 
Campion, San Diego, CA.

For The Federal Home Loan Mortgage Corporation, also 
known as Freddie Mac, Wells Fargo Home Mortgage, Inc., 
Defendants: Eric J Troutman, LEAD ATTORNEY, Severson 
and Werson, Irvine, CA; Mark D Lonergan, LEAD 
ATTORNEY, Severson and Werson, San Francisco, CA.

Judges: THE HONORABLE ROGER T. BENITEZ, 
UNITED STATES DISTRICT COURT JUDGE.

Opinion by: ROGER T. BENITEZ

Opinion

ORDER GRANTING UNOPPOSED MOTION FOR 
PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT AND CERTIFICATION OF 
SETTLEMENT CLASS

[Docket No. 38]

From June 16, 2006 to November 16, 2011, Defendant Wells 
Fargo provided account servicing, collection, and related 
services for its home mortgages and auto loans. In addition, 
Wells Fargo provided account servicing for Freddie Mac 
relating to certain home mortgages. Plaintiffs 1 allege that 
Wells Fargo violated the Telephone Consumer Protection Act 
("TCPA"), 47 U.S.C. §§ 227 et seq. by calling the cellular 
telephones of account-holders without  [*2] "prior express 
consent," using an "automatic telephone dialing system," 
and/or using an "artificial or prerecorded voice" in its 
collection efforts.

Plaintiffs initiated this action on June 16, 2010. The 
Complaint alleges: (1) negligent violation of the TCPA; and 
(2) knowing and/or willful violation of the TCPA. Plaintiffs' 
claims were brought on behalf of a class of individuals who 
received calls on their cellular telephones from Wells Fargo's 

1 The proposed settlement settles both the present action and Allen v. 
Wells Fargo Auto Finance, Inc., Case No. 10-CV-02657-W-JMA 
(S.D. Cal.), as Danny Allen's counsel agreed to settle the Allen action 
by including it in the Malta settlement. (Settl. Agr. § 1.02.) The 
Allen action included essentially the same allegations on behalf of a 
proposed class during the same time periods as the Malta action.
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division that services home mortgages that utilized automatic 
telephone dialing systems and/or artificial or prerecorded 
voice technology during the class period. Plaintiffs sought 
$500 per negligent violation and $1500 per willful violation, 
as well as injunctive relief.

Presently before the Court is Plaintiffs' Motion for 
Preliminary Approval of Class  [*3] Action Settlement and 
Certification of Settlement Class. (Docket No. 38.) 
Defendants do not oppose this Motion. (Docket No. 42.)

DISCUSSION

Once parties reach a settlement agreement prior to class 
certification, the court must "peruse the proposed compromise 
to ratify both the propriety of the certification and the fairness 
of the settlement." Staton v. Boeing Co., 327 F.3d 938, 952 
(9th Cir. 2003). The court must (1) assess whether a class 
exists, and (2) determine whether the proposed settlement is 
"fundamentally fair, adequate, and reasonable." Id. (internal 
quotation marks omitted). Here, the Court will first examine 
the propriety of class certification, then the fairness of the 
settlement agreement, followed by the questions of class 
counsel and class notice.

I. CLASS CERTIFICATION

A plaintiff seeking a Rule 23(b)(3) class certification must: 
(1) satisfy the prerequisites of Rule 23(a); and (2) satisfy the 
requirements of Rule 23(b)(3). Here, the parties seek 
provisional certification for settlement purposes only of the 
following two classes: (1) "Subclass One": "all subscribers to 
wireless telephone numbers whose numbers were dialed by 
Wells Fargo in connection with its servicing  [*4] of a 
Residential Mortgage Loan, including borrowers and co-
borrowers on such loans, and including third parties called in 
connection with the servicing of such loans, where such calls 
were placed through the use of an automated dialer system 
and/or an artificial or pre-recorded voice during the Class 
Period June 16, 2006 to November 16, 2011"; and (2) 
"Subclass Two": "all subscribers to wireless telephone 
numbers whose numbers were dialed by Wells Fargo in 
connection with its servicing of Auto Loan accounts, 
including borrowers and co-borrowers on such accounts, and 
including third parties called in connection with the servicing 
of such accounts, where such calls were placed through the 
use of an automated dialer system and/or an artificial or pre-
recorded voice during the Class Period December 23, 2006 to 
November 16, 2011." (Settl. Agr. § 2.09.)

A. Rule 23(a) Requirements

Rule 23(a) establishes four prerequisites for class action 
litigation: (1) numerosity; (2) commonality; (3) typicality; and 
(4) adequacy of representation. Fed. R. Civ. P. 23(a); see also 
Staton, 327 F.3d at 953. The Court will examine each 
prerequisite in turn.

1. Numerosity

The numerosity prerequisite is met if "the  [*5] class is so 
numerous that joinder of all members is impracticable." Fed. 
R. Civ. P. 23(a)(1). In the present case, there are 3,110,892 
class members in Subclass One and 2,776,614 class members 
in Subclass Two, for a total of 5,887,508 class members. 
(Settl. Agr. § 8.02; Swigart Decl. ¶¶ 8, 15; Campion Decl. ¶¶ 
11, 18; Hansen Decl. ¶ 10 2.) They are too numerous to be 
joined as plaintiffs in this action. Accordingly, the numerosity 
requirement is met.

2. Commonality

The commonality requirement is met if "there are questions of 
law or fact common to the class." Fed. R. Civ. P. 23(a)(2). 
The commonality requirement is construed "permissively." 
Hanlon v. Chrysler Corp., 150 F.3d 1011, 1019 (9th Cir. 
1998). Not all questions of law and fact need to be common, 
but rather "[t]he existence of shared legal issues with 
divergent factual predicates is sufficient, as is a common core 
of salient facts coupled with disparate legal remedies within 
the class." Id. In addition, commonality requires that class 
members "have suffered the same injury." Wal-Mart Stores, 
Inc. v. Dukes, 131 S. Ct. 2541, 2551, 180 L. Ed. 2d 374 
(2011).

Here,  [*6] the proposed class members' claims stem from the 
same factual circumstances, in that the calls were made by 
Wells Fargo to class members between June 16, 2006 and 
November 16, 2011 for Subclass One members and between 
December 23, 2006 and November 16, 2011 for Subclass 
Two members using auto-dialing equipment or with a 
prerecorded voice message. There are also several common 
questions of law, including: (1) whether Wells Fargo 
negligently violated the TCPA; (2) whether Wells Fargo 
willfully or knowingly violated the TCPA; and (3) whether 
Wells Fargo had "prior express consent" for the calls. 
Accordingly, the commonality requirement is met.

2 Hansen found 2,842,867 in Subclass One and 2,451,060 in Subclass 
Two in lists he was provided in confirmatory discovery. (Hansen 
Decl. ¶ 10.)
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3. Typicality

Typicality requires that "the claims or defenses of the 
representative parties [be] typical of the claims or defenses of 
the class." Fed. R. Civ. P. 23(a)(3). The Ninth Circuit 
interprets typicality permissively. Hanlon, 150 F.3d at 1020. 
The representative claims are "typical" if they are "reasonably 
co-extensive with those of absent class members," though 
they "need not be substantially identical." Id.; see also Cal. 
Rural Legal Assistance, Inc. v. Legal Servs. Corp., 917 F.2d 
1171, 1175 (9th Cir. 1990). The named plaintiffs must be 
 [*7] members of the class they seek to represent and they 
must "possess the same interest and suffer the same injury" as 
putative class members. Gen. Tel. Co. of Sw. v. Falcon, 457 
U.S. 147, 156, 102 S. Ct. 2364, 72 L. Ed. 2d 740 (1982) 
(internal quotation marks omitted). It is sufficient for the 
plaintiff's claims to "arise from the same remedial and legal 
theories" as the class claims. Arnold v. United Artists Theatre 
Cir., Inc., 158 F.R.D. 439, 449 (N.D. Cal. 1994).

Here, Plaintiffs' claims arise from the same factual basis as 
that of the class: calls made to Plaintiffs using auto-dialing 
equipment. Both of the class representatives claim that they 
were contacted by Wells Fargo on their cellular telephone via 
an automatic telephone dialing system that used an artificial 
or prerecorded voice. In addition, plaintiffs' claims are based 
on the same legal theory as that applicable to the class: that 
the calls violated the TCPA. Wehner v. Syntex Corp., 117 
F.R.D. 641, 644 (N.D. Cal. 1987). Accordingly, the typicality 
requirement is met.

4. Adequacy of Representation

Representative parties must be able to "fairly and adequately 
protect the interests of the class." Fed. R. Civ. P. 23(a)(4). 
Representation is adequate if the plaintiffs:  [*8] (1) "do not 
have conflicts of interest with the proposed class" and (2) are 
"represented by qualified and competent counsel." Dukes v. 
Wal-Mart, Inc., 509 F.3d 1168, 1185 (9th Cir. 2007). At the 
heart of this requirement is the "concern over settlement 
allocation decisions." Hanlon, 150 F.3d at 1020.

Plaintiffs and class counsel have no conflicts of interest with 
other class members. For the purposes of settlement, 
Plaintiffs' claims are typical of those of other class members. 
(See Malta Decl. ¶¶ 6-7; Allen Decl. ¶¶ 6-7; Campion Decl. 
¶¶ 32-33; Swigart Decl. ¶¶ 35-37; Kazerounian Decl. ¶¶ 37-
38.) Plaintiffs and the class members share the common goal 
of protecting and improving consumer and privacy rights. 
Plaintiffs and class counsel have been prosecuting this action 
vigorously on behalf of the class. (Swigart Decl. ¶¶ 4-7.)

In addition, class counsel have experience prosecuting class 
actions relating to privacy and consumer rights, including 
TCPA actions. Joshua B. Swigart was admitted to the State 
Bar of California in 2003 and is a founding partner at Hyde & 
Swigart. (Swigart Decl. ¶ 27.) Swigart practices exclusively in 
the area of consumer rights litigation, primarily in the area 
 [*9] of fair debt collections, defense of debt collection 
lawsuits, and class action litigation under the TCPA. (Id. ¶ 
28.) Douglas J. Campion was admitted to the State Bar of 
California in 1977. (Campion Decl. ¶ 26.) He has experience 
in business litigation as well as class and derivative litigation. 
(Id.) Campion is currently a principal in the Law Offices of 
Douglas J. Campion, and handles many class actions and 
Business & Professions Code representative actions, most of 
which are consumer-related cases. (Id. ¶ 27.) Abbas S. 
Kazerounian was admitted to the State Bar of California in 
2007. (Kazerounian Decl. ¶ 27.) He is a founding partner of 
Kazerounian Law Group, APC. (Id.) Kazerounian has been 
appointed class counsel in several class actions brought under 
the TCPA. (Id. ¶ 28.) In addition, he has experience in 
commercial litigation and large-scale products liability 
litigation. (Id. ¶ 29.) Class counsel are qualified to conduct 
this litigation.

For the reasons stated above, Plaintiffs have satisfied the 
prerequisites of Rule 23(a).

B. Rule 23(b)(3) Requirements

Rule 23(b)(3) requires the court to find that: (1) "the questions 
of law or fact common to class members predominate over 
any  [*10] questions affecting only individual members" 
("predominance"); and (2) "a class action is superior to other 
available methods for fairly and efficiently adjudicating the 
controversy" ("superiority").

1. Predominance

The predominance inquiry tests "whether proposed classes are 
sufficiently cohesive to warrant adjudication by 
representation." Hanlon, 150 F.3d at 1022 (internal quotation 
marks omitted). This analysis requires that common questions 
of law and fact "present a significant aspect of the case and 
[that] they can be resolved for all members of the class in a 
single adjudication." Id. (internal quotation marks omitted). 
The relevant inquiry is whether issues "subject to generalized 
proof predominate over those issues that are subject only to 
individualized proof." Dilts v. Penske Logistics, LLC, 267 
F.R.D. 625, 634 (S.D. Cal. 2010) (internal quotation marks 
and alteration omitted).
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Here, Plaintiffs' claims present common questions of law and 
fact, as explained above. The central inquiry is whether Wells 
Fargo violated the TCPA by making calls to the class 
members. Accordingly, the predominance requirement is met.

2. Superiority

The superiority requirement focuses on the determination 
 [*11] of "whether the objectives of the particular class action 
procedure will be achieved in the particular case." Hanlon, 
150 F.3d at 1023. The class-action method is considered to be 
superior if "classwide litigation of common issues will reduce 
litigation costs and promote greater efficiency." Valentino v. 
Carter-Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir. 1996).

Here, considerations of judicial economy favor litigating a 
predominant common issue once in a class action instead of 
many times in separate lawsuits. In addition, because of the 
small individual claims of class members, it is unlikely that 
individual actions will be filed. If each of the potential 
5,887,508 eligible claimants filed claims, they would receive 
approximately $2 each. (Pl. Suppl. Br. at 5.) If 1 to 5% of the 
eligible claimants filed claims, 3 they would receive between 
$42.76 and $213.80 each. (Id. at 6.) Accordingly, the 
superiority requirement is met.

For the foregoing reasons, Plaintiffs have satisfied the 
requirements of Rule 23(b)(3). The Court GRANTS 
preliminary certification of both classes for the purposes of 
the proposed settlement. The Court, however, may review this 
finding at the Final Approval Hearing.

II. THE SETTLEMENT

Rule 23(e) requires the Court to determine whether a 
proposed settlement is "fundamentally fair, adequate, and 
reasonable." Staton, 327 F.3d at 959 (internal quotation marks 
omitted). In making this determination, a court may consider: 
(1) the strength of the plaintiff's case; (2) "the risk, expense, 
complexity, and likely duration of further litigation;" (3) "the 
risk of maintaining class action status throughout the trial;" 
(4) "the amount offered in settlement;" (5) "the extent of 
discovery completed, and the stage of the proceedings;" (6) 
"the experience and views of counsel;" (7) "the presence of a 
governmental participant;" and (8) "the reaction of the class 

3 According to Plaintiff, "based upon historical data and experience, 
it is unlikely more than 10% of the potential claimants will file 
claims, and it is more likely that 5% or less will participate, based 
upon TCPA / consumer class actions claims experience." (Pl. 
 [*12] Suppl. Br. at 5-6.)

members to the proposed settlement." See id. (internal 
quotation marks omitted). Moreover, the settlement may not 
be the product of collusion among the negotiating parties. In 
re Mego Fin. Corp. Sec. Litig., 213 F.3d 454, 458 (9th Cir. 
2000).

Because  [*13] some of these factors cannot be fully assessed 
until the Court conducts the Final Approval Hearing, "a full 
fairness analysis is unnecessary at this stage." See Alberto v. 
GMRI, Inc., 252 F.R.D. 652, 665 (E.D. Cal. 2008) (internal 
quotation marks omitted). At the preliminary approval stage, 
the Court need only review the parties' proposed settlement to 
determine whether it is within the permissible "range of 
possible approval" and thus, whether the notice to the class 
and the scheduling of the formal fairness hearing is 
appropriate. Id. at 666.

A. The Strength of Plaintiffs' Case and the Risk, Expense, 
Complexity and Likely Duration of Further Litigation, 
and the Risk of Maintaining Class Action Status 
Throughout the Trial

Both sides recognize that there are risks to continuing 
litigation of this action. Class counsel understand that there 
are uncertainties associated with complex class action 
litigation. There is a risk that a contested certification motion 
would not be granted. Wells Fargo contends that the 
requirement of "generalized proof" of the absence of consent 
cannot be met because "consent" cannot be ascertained 
without an individual inquiry into each class member's 
account  [*14] and the circumstances surrounding each call or 
contact. See Gene & Gene LLC v. Biopay, LLC, 541 F.3d 318, 
327-29 (5th Cir. 2008). In addition, Wells Fargo has a strong 
express consent defense because a random sampling of class 
member account records shows that express consent was 
given in a large number of instances. Moreover, the law 
interpreting the TCPA and its consent requirement has been 
under flux, making it difficult for class members to prove lack 
of consent on a class-wide basis.

On the other hand, Wells Fargo also understands the risks of 
litigation. Even if only a small percentage of class members 
recovers damages, a large damage award would result. 
Further litigation would be very expensive. Wells Fargo has 
expended over 1,000 man-hours in its effort to conduct a 
sampling of accounts in connection with the mediation, as 
well as almost 1,000 hours in attempting to ascertain the 
names and addresses of class members. (Troutman Decl. ¶ 4.)

Taken together, the costs, risks to both sides, and delays of 
continued litigation weigh in favor of preliminary approval of 
the proposed settlement.
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B. The Extent of Discovery and the Stage of the 
Proceedings

In regards to class action settlements,  [*15] "formal 
discovery is not a necessary ticket to the bargaining table 
where the parties have sufficient information to make an 
informed decision about settlement." Linney v. Cellular 
Alaska P'ship, 151 F.3d 1234, 1239 (9th Cir. 1998) (internal 
quotation marks omitted).

Here, the parties appear to have engaged in substantial 
discovery. In addition to participating in formal discovery 
(including exchanging requests for admissions, 
interrogatories, and document requests), the parties engaged 
in the exchange of informal discovery between class counsels' 
consultants and Wells Fargo's IT professionals. (Troutman 
Decl. ¶ 7.)

As part of mediating this case, the parties sampled Wells 
Fargo's records in order to gauge the potential exposure and 
strength of Wells Fargo's consent defenses. (Id. ¶ 8.) A 
random group of class members was selected by class counsel 
and submitted to Wells Fargo. (Id.) Wells Fargo accessed the 
records for the selected sample to determine whether and to 
what extent consent to dial the number could be established 
from the available written records. (Id.) Class counsel then 
verified the records demonstrating consent. (Id.)

In addition, class counsel engaged in confirmatory 
 [*16] discovery to ensure that the method Wells Fargo used 
to ascertain class members was appropriate and effective. 
Wells Fargo's system managers prepared a declaration 
explaining "how the data was restored, transferred into a 
useable format, de-duped to create unique number sets, 
compared to the known cell phone lists (including ported 
number lists), then run against each of Wells Fargo's systems 
of record by information managers in reverse-chronological 
order to ascertain the most recent address information for all 
class members." (Id. ¶ 10.) Class counsel's consultant then 
vetted the information to determine whether he agreed with 
Wells Fargo's methodology for identifying calls placed to cell 
phone numbers. (Id.)

Moreover, the class representatives' consultant was given 
direct access to Wells Fargo's IT professionals and 
information managers who had the most knowledge about the 
efforts to identify class members and compile the class lists. 
(Id. ¶ 11.)

The parties appear to have thoroughly investigated and 
evaluated the factual strengths and weaknesses of this case 
and engaged in sufficient discovery to support the settlement. 
Accordingly, the extent of discovery and stage of the 

proceedings  [*17] weigh in favor of preliminary approval.

C. Experience of Class Counsel

Class counsel have experience prosecuting class actions 
relating to privacy and consumer rights, including TCPA 
actions, as explained above. Counsel on both sides believe 
that this is a fair and reasonable settlement in light of the 
uncertainties of certification and litigation. Accordingly, this 
factor weighs in favor of preliminary approval. See Ellis v. 
Naval Air Rework Facility, 87 F.R.D. 15, 18 (N.D. Cal. 
1980); In re Omnivision Techs., Inc., 559 F. Supp. 2d 1036, 
1043 (N.D. Cal. 2008) ("The recommendations of plaintiffs' 
counsel should be given a presumption of reasonableness." 
(internal quotation marks omitted)).

D. The Amount Offered in Settlement

A settlement is not judged against only the amount that might 
have been recovered had the plaintiff prevailed at trial, nor 
must the settlement provide 100% of the damages sought to 
be fair and reasonable. Linney, 151 F.3d at 1242. There is a 
"range of reasonableness" in determining whether to approve 
settlement "which recognizes the uncertainties of law and fact 
in any particular case and the concomitant risks and costs 
necessarily inherent in taking any litigation  [*18] to 
completion." Frank v. Eastman Kodak Co., 228 F.R.D. 174, 
186 (W.D.N.Y. 2005) (quoting Newman v. Stein, 464 F.2d 
689, 693 (2d Cir. 1972)). The adequacy of the amount 
recovered must be judged as "a yielding of absolutes . . . . 
Naturally, the agreement reached normally embodies a 
compromise; in exchange for the saving of cost and 
elimination of risk, the parties each give up something they 
might have won had they proceeded with litigation." Officers 
for Justice v. Civil Serv. Comm'n, 688 F.2d 615, 624 (9th Cir. 
1982) (internal quotation marks omitted). "It is well-settled 
law that a cash settlement amounting to only a fraction of the 
potential recovery will not per se render the settlement 
inadequate or unfair." Id. at 628.

Here, the Complaint alleges: (1) negligent violation of the 
TCPA; and (2) knowing and/or willful violation of the TCPA. 
The TCPA provides for statutory damages of $500 for each 
negligent violation and $1,500 for each willful violation. The 
maximum exposure for Defendants, based on 5,887,506 
automated calls to cellular telephones at a negligent statutory 
violation of $500 per telephone call, is approximately $2.9 
billion.

Wells Fargo has agreed to establish a settlement  [*19] fund 
in the amount of $17,100,000. (Settl. Agr. § 5.01.) Class 
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counsel intends to apply to the Court for an award of 
attorneys' fees, costs, and expenses to be paid from the 
settlement fund, including: (1) attorneys' fees in the amount of 
$4,275,000 (id. § 6.01); (2) services incurred by Hansen & 
Levey Forensics, Inc. for information technology consulting, 
including payment of any costs of notice and claims 
administration, estimated by The ILYM Group to be at least 
$2,927,291 (id. § 8.03; Mullins Decl.); (3) costs of litigation 
not to exceed $45,000 (Campion Decl. ¶ 23; Swigart Decl. ¶ 
22).

The class members in both Subclass One and Subclass Two 
will be paid a pro rata amount for their approved claims, with 
the amount paid for each claim dependent upon the total 
dollar amount of all approved claims as well as the amount of 
settlement costs deducted from the Settlement Fund. (Settl. 
Agr. §§ 5.01-5.03.) All approved claims will be awarded an 
equal share of the class fund. (Id. § 5.02.) A class member 
may file only one claim regardless of the number of calls 
received; however, if the individual belongs to both Subclass 
One and Two, that individual may file a claim for payment as 
a member  [*20] of both subclasses. (Id. § 10.01.) As 
explained above, if each of the potential 5,887,508 eligible 
claimants filed claims, they would receive approximately $2 
each. However, if only 1 to 5% of the eligible claimants filed 
claims, they would receive between $42.76 and $213.80 each. 
In addition, the class members will benefit from Wells Fargo's 
new procedures to ensure future compliance with the TCPA 
by eliminating calls made to cellular telephones unless the 
account-holder's servicing record is systematically coded to 
reflect the borrower's prior express consent to receive calls on 
his or her cell phone. These procedures were largely 
developed and implemented after the Malta complaint was 
filed in June 2010. (See id. § 5.04.)

In addition, the Settlement provides that in the event that there 
are uncashed settlement checks 210 days after the effective 
date of the Final Approval Order, those amounts remaining in 
the settlement account for those checks shall be provided to a 
cy pres recipient, to be agreed upon by the parties and 
approved by the Court. (Id. § 8.05(f).) In Dennis v. Kellogg 
Co., 697 F.3d 858, 2012 WL 3800230, at *5 (9th Cir. 2012), 
the Ninth Circuit held that "[t]o avoid  [*21] the many nascent 
dangers to the fairness of the distribution process, we require 
that there be a driving nexus between the plaintiff class and 
the cy pres beneficiaries." 697 F.3d 858, Id. at *5 (internal 
quotation marks omitted). This "'driving nexus' between the 
class and the cy pres beneficiaries . . . is more than a simple 
alignment of interest. 'Nexus' implies that there be an actual 
connection, not just between the class and the cy pres 
beneficiary, but between the claims alleged in the case and 
the cy pres beneficiary." In re Groupon, Inc. Mktg. & Sales 
Practices Litig., Case No. 11-MD-2238 DMS (RBB), Docket 

No. 97, 2012 U.S. Dist. LEXIS 185750, *36 (S.D. Cal. Sept. 
28, 2012); see also Nachshin v. AOL, LLC, 663 F.3d 1034, 
1036 (9th Cir. 2011). The parties are cautioned that there 
must be a driving nexus between the class and the cy pres 
beneficiary.

The settlement award that each class member will receive is 
fair, appropriate, and reasonable given the purposes of the 
TCPA and in light of the anticipated risk, expense, and 
uncertainty of continued litigation, as discussed above. In 
addition, the proposed settlement may be acceptable even 
though it amounts to only a small percentage of the potential 
recovery that might  [*22] be available to class members at 
trial. See Nat'l Rural Tele. Coop. v. DIRECTV, Inc., 221 
F.R.D. 523, 527 (C.D. Cal. 2004); In re Mego Fin. Corp. Sec. 
Litig., 213 F.3d 454, 459 (9th Cir. 2000). Accordingly, the 
Court finds the amounts offered in settlement to be adequate, 
at least at this stage of the proceedings. See, e.g., Arthur v. 
Sallie Mae, Inc., No. 10-CV-00198, 2012 U.S. Dist. LEXIS 
132413, 2012 WL 4075238 (W.D. Wash. Sept. 17, 2012) 
(approving a TCPA settlement of $24.15 million where 
7,880,040 text messages were sent); Gutierrez v. Barclays 
Grp., No. 10-CV-1012, Docket No. 58 (S.D. Cal. Mar. 12, 
2012) (approving a TCPA settlement of $8.2 million where 
66,000 text messages were sent); Kramer v. Autobytel, Inc., 
No. 10-CV-2722, Docket No. 148, 2012 U.S. Dist. LEXIS 
185800 (N.D. Cal. Jan. 27, 2012) (approving a TCPA 
settlement of $12.2 million where over 47,000,000 text 
messages were sent).

E. Collusion Between the Parties

The collusion inquiry concerns the possibility that the 
agreement is the result of either the negotiators' overt 
misconduct or improper incentives for certain class members 
at the expense of other members of the class. Staton, 327 F.3d 
at 960. Here, there is no evidence of overt misconduct. The 
Court will focus only  [*23] on the aspects of the settlement 
that lend themselves to self-interested action.

Here, class counsel will request incentive awards in the 
aggregate amount of $10,000 to be distributed evenly among 
Malta and Allen. (Settl. Agr. § 6.02.) Malta and Allen 
understand the obligations of serving as class representatives, 
have adequately represented the interests of the putative class, 
and have retained experienced class counsel. (Swigart Decl. 
¶¶ 27-35; Campion Decl. ¶¶ 24-31; Kazerounian Decl. ¶¶ 25-
36.) The proposed class representative enhancements do not 
appear to be the result of collusion.

In addition, the attorneys' fees do not appear to be the result of 
collusion. It is permissible for plaintiffs to simultaneously 
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negotiate the merits of the action and attorneys' fees. Staton, 
327 F.3d at 971. Here, the settlement provides that class 
counsel may apply for an award of attorneys' fees equal to 
25% of the Settlement Fund Maximum Payment, or 
$4,275,000. (Settl. Agr. § 6.01.) In addition, class counsel 
intends to request that their costs and expenses be paid from 
the Settlement Fund, which will include: (1) services incurred 
by Hansen & Levey Forensics, Inc. for information 
technology consulting,  [*24] including payment of any costs 
of notice and claims administration estimated by The ILYM 
Group to be at least $2,927,291 (Settl. Agr. § 8.03; Mullins 
Decl.); and (2) costs of litigation not to exceed $45,000 
(Campion Decl. § 23; Swigart Decl. § 22).

"[T]he choice of whether to base an attorneys' fee award on 
either net or gross recovery should not make a difference so 
long as the end result is reasonable." Powers v. Eichen, 229 
F.3d 1249, 1258 (9th Cir. 2000). In addition, the "benchmark" 
for recovery of attorneys' fees is 25%. Id. at 1256-57. The 
Court has reservations about the substantial recovery of 
attorneys' fees sought by Plaintiffs' counsel. However, the 
Court need not decide this issue at this time. At this point, the 
Court merely notes that 25% recovery does not appear to be 
the result of collusion.

For the above reasons, the Court GRANTS preliminary 
approval of the proposed settlement.

III. APPOINTING CLASS COUNSEL

The choice of counsel has traditionally been left to the parties, 
"whether they sue in their individual capacities or as class 
representatives." In re Cavanaugh, 306 F.3d 726, 734 (9th 
Cir. 2002) (internal quotation marks omitted). Here, class 
counsel have experience  [*25] prosecuting class actions 
relating to privacy and consumer rights, including TCPA 
actions, as discussed above. Accordingly, because Plaintiffs' 
counsel appears to be competent to represent the classes, the 
Court GRANTS Plaintiffs' motion to appoint Hyde & 
Swigart, the Law Offices of Douglas J. Campion, and the 
Kazerouni Law Group, APC as class counsel.

IV. APPOINTING THE CLAIMS ADMINISTRATOR

The parties propose that the Court appoint The ILYM Group 
as the Claims Administrator. (Settl. Agr. § 8.01.) The ILYM 
Group specializes in providing administrative services to class 
action litigation and has experience in administering 
consumer protection and privacy class action settlements. 
(Mullins Decl. ¶ 1.2.) Accordingly, the Court GRANTS 
Plaintiffs' motion to appoint the ILYM Group as the claims 

administrator.

V. APPROVING CLASS NOTICE

Class notice must be "reasonably calculated, under all the 
circumstances, to apprise interested parties of the pendency of 
the action and afford them an opportunity to present their 
objections." See Mullane v. Cent. Hanover Bank & Trust Co., 
339 U.S. 306, 314, 70 S. Ct. 652, 94 L. Ed. 865 (1950). 
Moreover, the class notice must satisfy the content 
requirements of Rule 23(c)(2)(B), which provides  [*26] that 
the notice must clearly and concisely state in plain, easily 
understood language:

(i) the nature of the action; (ii) the definition of the class 
certified; (iii) the class claims, issues, or defenses; (iv) 
that a class member may enter an appearance through an 
attorney if the member so desires; (v) that the court will 
exclude from the class any member who requests 
exclusion; (vi) the time and manner for requesting 
exclusion; and (vii) the binding effect of a class 
judgment on members under Rule 23(c)(3).

Here, the proposed notice provides: (1) information on the 
meaning and nature of the two classes; (2) the terms and 
provisions of the proposed settlement; (3) the costs and fees to 
be paid out of the MSA; (4) the procedures and deadlines for 
submitting claim forms, objections, and/or requests for 
exclusion; and (5) the date, time, and place of the Final 
Approval Hearing. (See Swigart Decl., Exhs. B, C, D, E.) In 
addition, the method of notice, more fully set forth below, is 
reasonable.

CONCLUSION

THEREFORE IT IS HEREBY ORDERED:

1. JURISDICTION: The Court has jurisdiction over the 
subject matter of the Lawsuit and over all settling parties 
hereto. All capitalized terms used herein have  [*27] the 
meanings defined herein and/or in the Agreement.

2. PRELIMINARY APPROVAL OF PROPOSED 
SETTLEMENT: The Court preliminarily finds that the 
settlement of the Lawsuit, on the terms and conditions set 
forth in the Agreement and the Exhibits thereto, is in all 
respects fundamentally fair, reasonable, adequate and in the 
best interests of the Settlement Class members, taking into 
consideration the benefits to Settlement Class members; the 
strength and weaknesses of Plaintiffs' case; the complexity, 
expense and probable duration of further litigation; and the 
risk and delay inherent in possible appeals. The Court finds 
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that notice of the Settlement should be given to persons in the 
Settlement Class and a full hearing should be held on 
approval of the Settlement.

3. CAFA NOTICE: In compliance with the Class Action 
Fairness Act of 2005, Pub. L. No. 109-2, 119 Stat. 4, and as 
set forth in the Agreement, Wells Fargo shall serve written 
notice of the proposed settlement on the U.S. Attorney 
General and the Attorney General of each state.

4. CLASS MEMBERS: Pursuant to Federal Rule of Civil 
Procedure 23(b)(2) and (b)(3), the Lawsuit is hereby 
preliminarily certified, for settlement purposes only,  [*28] as 
a class action on behalf of the following class members:

a. Subclass One consists of all subscribers to wireless 
telephone numbers whose numbers were dialed by Wells 
Fargo in connection with its servicing of a Residential 
Mortgage Loan, including borrowers and co-borrowers on 
such loans, and including third parties called in connection 
with the servicing of such loans, where such calls were placed 
through the use of an automated dialer system and/or an 
artificial or pre-recorded voice during the Class Period June 
16, 2006 to November 16, 2011.

b. Subclass Two consists of all subscribers to wireless 
telephone numbers whose numbers were dialed by Wells 
Fargo in connection with its servicing of Auto Loan accounts, 
including borrowers and co-borrowers on such accounts, and 
including third parties called in connection with the servicing 
of such accounts, where such calls were placed through the 
use of an automated dialer system and/or an artificial or pre-
recorded voice during the Class Period December 23, 2006 to 
November 16, 2011.

c. Excluded from the Class are Defendants; their parent 
companies, affiliates or subsidiaries, or any employees 
thereof, and any entities in which any of such 
 [*29] companies has a controlling interest; the judge or 
magistrate judge to whom the Action is assigned; and, any 
member of those judges' staffs and immediate families.

5. CLASS REPRESENTATIVE AND CLASS COUNSEL 
APPOINTMENT: For purposes of the Court considering 
preliminary approval, the Court appoints Plaintiffs Alberto 
Malta and Danny Allen, Jr. as the Class Representatives and 
Hyde & Swigart, The Kazerouni Law Group, APC and the 
Law Offices of Douglas J. Campion as Class Counsel.

6. NOTICE AND CLAIMS PROCESS: The Court approves 
the form and method of notice set forth in the Agreement. 
Wells Fargo shall provide the Notice Database and Class List 
for those Settlement Class members who can be identified 
from its databases to the Claims Administrator, The ILYM 

Group, and Class Counsel. The ILYM Group shall mail a 
postcard-type Notice to each known Class Member at their 
last known address as provided by Wells Fargo, and update 
those addresses for which a postcard is returned, then send a 
follow-up postcard to those addresses for which a more 
current address was obtained. The postcard and the published 
notice shall reference a website established for this 
Settlement, and that website shall contain  [*30] the full 
details of the Settlement and permit the filing of claims on the 
website. The mailed and published notices shall also contain 
the Claims Administrator's toll free telephone number so that 
the Class Members can inquire about the Settlement and also 
make a claim over the telephone. At least ten (10) days prior 
to the Final Approval Hearing, the Claims Administrator shall 
file a declaration of compliance with the notice procedures set 
forth in the Agreement. The Court finds that the form and 
method of notice set forth in the Agreement satisfies the 
requirements of Federal Rule of Civil Procedure 23(c)(2)(B) 
and due process, and constitutes the best practicable 
procedure under the circumstances.

7. SETTLEMENT AND CLAIMS PROCESS: The Court 
preliminarily approves the $17,100,000.00 settlement as fair, 
reasonable and adequate for members of the class. The Court 
preliminarily approves the process set forth in the Agreement 
for reviewing, approving and paying claims from the 
Settlement Fund on a pro rata basis, after deducting 
Settlement Costs.

8. CLASS CERTIFICATION: The Court preliminarily finds 
that the Lawsuit satisfies the applicable prerequisites for class 
action treatment under  [*31] Federal Rule of Civil Procedure 
23, for purposes of settlement only.

9. EXCLUSIONS: Any Class Member who desires to be 
excluded from the class must send a written request for 
exclusion to the Claims Administrator, with a postmark date 
no later than ten (10) days after the last date to file claims. 
The Claims Administrator's address shall be provided in the 
notice mailed to the Class Members and also shall be posted 
on the website. The Claims Administrator shall provide a list 
of those persons requesting exclusion to Class Counsel and to 
Defendants' counsel after the deadline for exclusions passes, 
but no later than ten (10) days prior to the Final Approval 
Hearing. A copy of that list will be filed with the Motion for 
Final Approval of the Class Action Settlement.

10. To be effective, a written request for exclusion must 
contain the Class Member's full name and address and be 
signed by the Class Member. The request must also state 
generally that the person wishes to be excluded from the 
settlement.
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11. Any Class Member who submits a valid and timely 
request for exclusion shall not be a member of the Settlement 
Class, and shall not be bound by the Agreement or settlement.

12. OBJECTIONS:  [*32] Any Settlement Class Member who 
intends to object to the fairness of the Settlement must file a 
written objection with the Court, at United States District 
Court, Southern District of California, Office of the Clerk, 
333 West Broadway, Suite 420, San Diego, CA 92101, no 
later than ten (10) days after the last date to file claims. 
Further, any such Settlement Class Member must, within the 
same time period, provide a copy of the written objection to 
Class Counsel and Defense Counsel, whose addresses shall be 
set forth in the website's notice advising the Settlement Class 
Members about objections.

13. To be considered, the written objection must be signed by 
the Settlement Class Member and state: the Settlement Class 
Member's full name, address and telephone number, the 
reasons for the objection, and whether the objector intends to 
appear at the Final Approval Hearing on their own behalf or 
through counsel. Further, the Settlement Class Member must 
attach to the written objection any documents supporting the 
objection.

14.  [*33] Any Settlement Class Member who does not file a 
valid and timely objection to the Settlement shall be barred 
from seeking review of the Settlement by appeal or otherwise.

15. FINAL APPROVAL HEARING: The Court shall conduct 
a hearing (hereinafter the "Final Approval Hearing") on June 
19, 2013, at 9:00 a.m., at 221 West Broadway, Courtroom 3, 
San Diego, CA 92101. The Final Approval Hearing may be 
rescheduled or continued by the Court without further notice 
to the Class Members. At the hearing, the Court will consider 
the following issues:

a. Whether this action satisfies the applicable prerequisites for 
class action treatment for settlement purposes under Federal 
Rule of Civil Procedure 23;

b. Whether the proposed settlement is fundamentally fair, 
reasonable, adequate, and in the best interest of the Settlement 
Class Members and should be approved by the Court;

c. Whether the Final Judgment and Order of Dismissal With 
Prejudice, as provided under the Agreement, should be 
entered, dismissing the Lawsuit with prejudice and releasing 
the Released Claims against the Released Parties; and

d. Such other issues as the Court deems appropriate.

16. Attendance at the Final Approval Hearing is not 
necessary.  [*34] Settlement Class Members need not appear 

at the hearing or take any other action to indicate their 
approval of the proposed class action settlement. However, 
Settlement Class Members wishing to be heard are required to 
indicate in their written objection whether they intend to 
appear at the Final Approval Hearing.

17. If the Agreement is not finally approved for any reason, 
then this order shall be vacated, the Agreement shall have no 
force and effect, and the Parties' rights and defenses shall be 
restored, without prejudice, to their respective positions as if 
the Agreement had never been executed and this order never 
entered.

18. The Court retains continuing and exclusive jurisdiction 
over the action to consider all further matters arising out of or 
connected with the settlement, including the administration 
and enforcement of the Agreement.

IT IS SO ORDERED.

Dated: 2/04/2013

/s/ Roger T. Benitez

THE HONORABLE ROGER T. BENITEZ

UNITED STATES DISTRICT COURT JUDGE

End of Document
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Opinion

MEMORANDUM AND ORDER

This matter comes before the Court on Plaintiff's Motion for 
Final Approval of Class Action Settlement [99] and Plaintiff's 
Motion for Attorney Fees and Reimbursement of Expenses 
and Incentive [*2]  Awards [98]. Defendants wrote a letter to 
the Court stating they agree with all the terms of the 
underlying proposed final order, except with respect to the cy 
pres recipient. Plaintiff proposed the National Consumer Law 
Center ("NCLC"), which Plaintiff argues is "closely aligned 
to the class' interests to be protected by" the Telephone 
Consumer Protection Act (the "TCPA"). Defendants state the 
NCLC's primary activity regarding the TCPA has been to 
lobby for expanded TCPA enforcement against organizations 
like Defendants. They state settlement funds should not be 
improperly used to support one party's counsel's agenda, 
citing S.E.C. v. Bear, Stears & Co., 626 F. Supp. 2d 402, 415 
(S.D.N.Y. 2009). Defendants propose this Court designate 
Legal Services Corporation ("LSC") as the recipient. LSC is a 
nonprofit legal aid organization, and Defendants propose this 
Court direct funding to telephone services.

I. BACKGROUND

This case originated as a class action under the TCPA, 47 
U.S.C. § 227. Plaintiffs alleged Defendants made prerecorded 
calls to cell phones without the prior express consent of the 
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class plaintiffs or the putative class members. The case was 
resolved with a settlement agreement, which was [*3]  
preliminarily approved by this Court on December 15, 2017. 
The Court also set a series of deadlines for notice to be sent to 
class members. Notice was sent to 498,418 class members 
and 463,757 class members received a copy. Only eight opted 
out. The total settlement amount is $5,000,000 to be divided 
pro rata among class members after expenses are deducted. 
After attorneys' fees and litigation expenses, each of the 
28,406 class members who submitted a valid claim will 
receive approximately $91.25. On May 15, 2018, the Court 
held a final approval hearing, and the Court largely adopted 
parties' proposed final settlement order. However, the Court 
withheld resolving the issue as to identifying a cy pres 
recipient, should any funds remain for distribution.

II. DISCUSSION

Under Federal Rule of Civil Procedure 23(e), the Court may 
only approve a proposed settlement agreement if it finds that 
it is fair, reasonable, and adequate. In making that finding, the 
Court must consider four non-exclusive factors: (i) the merits 
of the plaintiff's case, weighed against the terms of the 
settlement; (ii) the defendant's financial condition; (iii) the 
complexity and expense of further litigation; and (iv) the 
amount of opposition to the settlement. [*4]  Prof'l 
Firefighters Ass'n of Omaha, Local 385 v. Zalewski, 678 F.3d 
640, 648 (8th Cir. 2012). "A strong public policy favors 
[settlement] agreements, and courts should approach them 
with a presumption in their favor." Petrovic v. Amoco Oil Co., 
200 F.3d 1140, 1148-49 (8th Cir. 1999). As part of evaluating 
whether to approve the settlement agreement, the Court must 
also assess the reasonableness of the attorneys' fees in the 
proposed settlement agreement. Jones v. Casey's General 
Stores, Inc., 266 F.R.D. 222, 230 (S.D. Iowa 2009).

The Court has considered these four factors and finds the 
factors weigh in favor of approving the parties' proposed 
agreement. The Court accordingly concludes the settlement is 
fair, reasonable, and adequate. The Court likewise concludes 
Plaintiff's request for attorneys' fees and costs is also fair and 
reasonable. Accordingly, the parties' proposed settlement 
agreement will be adopted as set forth below.

With respect to identifying an appropriate cy pres recipient 
should there be any remaining funds, the Eighth Circuit has 
held such a distribution "must be 'for the next best use for 
indirect class benefit,' and 'for uses consistent with the nature 
of the underlying action and with the judicial function.'" In re 
BankAmerica Corp. Sec. Litig., 775 F.3d 1060, 1067 (8th Cir. 
2015). This purpose should be "as near as possible to the 
legitimate objectives underlying the lawsuit, the interests of 

class members, and the interests of those similarly situated." 
Id. [*5]  To determine whether a recipient is "next-best," the 
district court must conduct a thorough investigation, whereby 
it "thouroughly explores alternatives" and looks for a recipient 
that "relates directly to the injury alleged in this lawsuit and 
settled by the parties." Id. (quoting In re Airline Ticket 
Comm'n Antitrust Litig., 268 F.3d 619, 626 (8th Cir. 2001) 
and In re Airline Ticket Comm'n Antitrust Litig., 307 F.3d 
679, 682-84 (8th Cir.2002) ("Airline Tickets II ") (alterations 
omitted)). After thouroughly conducting an independent 
investigation, this Court finds Plaintiff's proposed recipient, 
the NCLC, closely approximates the interests of the class and 
is an appropriate cy pres recipient.

Accordingly,

IT IS HEREBY ORDERED, ADJUDGED and 
DECREED as follows:

1. The Settlement Agreement and Release dated November 
28, 2017, including its Exhibits (the "Agreement"), and the 
definition of words and terms contained therein, are 
incorporated by reference and are used hereafter. The terms 
and definitions of this Court's Preliminary Approval Order 
(Dkt. No. 95) are also incorporated by reference into this 
Final Approval Order.

2. This Court has jurisdiction over the subject matter of the 
Action and over the Parties, including all Settlement Class 
Members with respect to the Settlement Class certified for 
settlement purposes in this Court's Preliminary [*6]  Approval 
Order, as follows:

The approximately 627,642 persons whose unique 
cellular telephone number has been identified in the call 
data produced in this litigation where the call records 
reflect Medicredit Inc. codes "WN" or "DNK" or NPAS 
Inc. Smart Codes 11, 13, 15, 42, 584, and 770.
A list of the telephone numbers that comprise the 
Settlement Class is attached as Exhibit 6 to the 
Agreement and was filed under seal.
Excluded from the Settlement Class are the Judge to 
whom the Action is assigned and any member of the 
Court's staff and immediate family, and all persons who 
are validly excluded from the Settlement Class.

3. The Court hereby finds that the Agreement is the product of 
arm's length settlement negotiations between Plaintiffs 
Marilynn Martinez, Todd Hornberg, Eric Johnson, and Rajesh 
Varma ("Plaintiffs") and Defendants Medicredit, Inc. and 
NPAS, Inc. ("Defendants").

4. The Court hereby finds and concludes that Class Notice 
was disseminated to persons in the Settlement Class in 
accordance with the terms of the Agreement and that the 
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Class Notice and its dissemination were in compliance with 
this Court's Preliminary Approval Order.

5. The Court further finds and concludes that [*7]  the Class 
Notice and claims submission procedures set forth in the 
Agreement fully satisfy Rule 23 of the Federal Rules of Civil 
Procedure and the requirements of due process, were the best 
notice practicable under the circumstances, provided due and 
sufficient individual notice to all persons in the Settlement 
Class who could be identified through reasonable effort and 
support the Court's exercise of jurisdiction over the 
Settlement Class as contemplated in the Agreement and this 
Final Approval Order.

6. There were no objections to the Agreement.

7. The Court hereby finally approves the Agreement and finds 
that the terms constitute, in all respects, a fair, reasonable and 
adequate settlement as to all Settlement Class Members in 
accordance with Rule 23 of the Federal Rules of Civil 
Procedure.

8. The Court hereby finally certifies the Settlement Class for 
settlement purposes. The Court finds for settlement purposes 
that the Action satisfies all the requirements of Rule 23 of the 
Federal Rules of Civil Procedure.

9. The Court hereby approves the plan of distribution for the 
Settlement Fund as set forth in the Agreement. The Claims 
Administrator is hereby ordered to comply with the terms of 
the Agreement with respect to distribution of Settlement 
Awards, the Second Distribution and disposition of any 
Remaining Funds thereafter. [*8]  Should any Remaining 
Funds be distributed, the Court hereby approves the National 
Consumer Law Center ("NCLC") as the cy pres recipients 
who shall receive an equal distribution. The Court finds this 
organization is closely aligned with the class' interests.

10. This Court hereby dismisses this Action, with prejudice, 
without costs to any party, except as expressly provided for in 
the Agreement.

11. As of the Effective Date, the Plaintiffs and each and every 
one of the Settlement Class Members unconditionally, fully 
and finally release and forever discharge the Released Parties 
from the Released Claims as fully set forth in the Agreement. 
In addition, any rights of Plaintiffs and each and every one of 
the Settlement Class Members to the protections afforded 
under Section 1542 of the California Civil Code and/or any 
other similar, comparable or equivalent laws will be 
terminated.

12. The Agreement (including any and all exhibits attached 
thereto) and any and all negotiations, documents, and 

discussions associated with it will not be deemed or construed 
to be an admission or evidence of any violation of any statute, 
law, rule, regulation or principle of common law or equity, or 
of any liability or wrongdoing by Defendants, or the [*9]  
truth of any of the claims. Evidence relating to the Agreement 
will not be discoverable or used, directly or indirectly, in any 
way, whether in the Action or in any other action or 
proceeding, except for purposes of demonstrating, describing, 
implementing or enforcing the terms and conditions of the 
Agreement, the Preliminary Approval Order and/or this Final 
Approval Order.

13. If for any reason whatsoever this Settlement fails to 
become effective for any reason, the certification of the 
Settlement Class shall be void and the Parties and the Action 
will return to the status quo as it existed prior to the 
Agreement, and no doctrine of waiver, estoppel or preclusion 
will be asserted in any proceedings, in response to any motion 
seeking class certification, any motion seeking to compel 
arbitration or otherwise asserted at any other stage of the 
Action or in any other proceeding. No agreements, documents 
or statements made by or entered into by any Party in 
connection with the Settlement may be used by Plaintiffs, any 
person in the Settlement Class, Defendants or any other 
person to establish liability, any defense and/or any of the 
elements of class certification, whether in the Action [*10]  or 
in any other proceeding.

14. In the event that the Settlement fails to become effective 
for any reason, the money remaining in the Settlement Fund 
(including accrued interest), less expenses and taxes incurred 
or due and owing and payable from the Settlement Fund in 
accordance with the Agreement, shall be returned to 
Defendants within 15 days of the event that causes the 
Agreement to not become effective.

15. In the event that any provision of the Agreement or this 
Final Approval Order is asserted by any Defendant as a 
defense in whole or in part to any claim, or otherwise asserted 
(including, without limitation, as a basis for a stay) in any 
other suit, action or proceeding brought by a Settlement Class 
Member or any person actually or purportedly acting on 
behalf of any Settlement Class Member(s), that suit, action or 
other proceeding shall be immediately stayed and enjoined 
until this Court or the court or tribunal in which the claim is 
pending has determined any issues related to such defense or 
assertion. Solely for purposes of such suit, action or other 
proceeding, to the fullest extent they may effectively do so 
under applicable law, the Parties irrevocably waive and 
agree [*11]  not to assert, by way of motion, as a defense or 
otherwise, any claim or objection that they are not subject to 
the jurisdiction of the Court, or that the Court is, in any way, 
an improper venue or an inconvenient forum. These 
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provisions are necessary to protect the Agreement, this Final 
Approval Order and this Court's authority to effectuate the 
Agreement, and are ordered in aid of this Court's jurisdiction 
and to protect its judgment.

16. By incorporating the Agreement and its terms herein, the 
Court determines that this Final Approval Order complies in 
all respects with Federal Rule of Civil Procedure 65(d)(1).

17. Class Counsel have moved pursuant to FED. R. CIV. P. 
23(h) and 52(a) for an award of attorneys' fees and 
reimbursement of expenses. Pursuant to Rules 23(h)(3) and 
52(a) this Court makes the following findings of fact and 
conclusions of law:

(a) that the Class Settlement confers substantial benefits on 
the Settlement Class Members;

(b) that the value conferred on the Settlement Class is 
immediate and readily quantifiable (upon this Judgment 
becoming Final (as defined in the Agreement), Settlement 
Class Members who have submitted valid Settlement Claim 
Certification Forms will receive cash payments that represent 
a significant portion of the damages that would [*12]  be 
available to them were they to prevail in an individual action 
under the Telephone Consumer Protections Act ("TCPA");

(c) that Class Counsel vigorously and effectively pursued the 
Settlement Class Members' claims before this Court in this 
complex case;

(d) that the Class Settlement was obtained as a direct result of 
Class Counsel's advocacy;

(e) that the Class Settlement was reached following extensive 
negotiation between Class Counsel and Counsel for 
Defendants, and was negotiated in good-faith and in the 
absence of collusion;

(f) that Settlement Class Members were advised in the Class 
Notice approved by the Court that Class Counsel intended to 
apply for an award of attorneys' fees in the amount up to one 
third of the common fund, which is $1,666,650 and expenses 
in the amount of up to $30,967.55 incurred in the prosecution 
of the Litigation, to be paid from the Settlement Fund;

(g) that no member(s) of the Settlement Class has (have) 
submitted written objection(s) to the award of attorneys' fees 
and expenses;

(h) that counsel who recover a common benefit for persons 
other than himself or his client is entitled to a reasonable 
attorneys' fee from the Settlement Fund as a whole. 
See, [*13]  e.g., Boeing Co. v. Van Gemert, 444 U.S. 472, 

478, 100 S. Ct. 745, 62 L. Ed. 2d 676 (1980); Allen v. 
Tobacco Superstore, Inc., 475 F.3d 931 (8th Cir. 2007) 
discussing factors in fee awards relying on Johnson v. 
Georgia Highway Express, Inc., 488 F.2d 714 (5th Cir. 1974) 
and the requested fee award is consistent with other fee 
awards in this Circuit; See Koenig v. United States Bank N.A. 
(in Re United States Bancorp Litig.), 291 F.3d 1035, 1038 
(8th Cir. 2002) (affirming class attorneys' award of one-third); 
and accordingly, Class Counsel are hereby awarded 
$1,666,666.00 for attorney fees and $30,323.94 for 
reimbursed expenses from the balance of the Settlement Fund, 
which the Court finds to be fair and reasonable, and which 
amount shall be paid to Class Counsel from the Settlement 
Fund in accordance with the terms of the Agreement.

18. The Class Representatives, as identified in the Preliminary 
Approval Order, are hereby compensated in the amount of 
$7,500.00 each for their efforts in this case. See e.g. Lees v. 
Anthem Ins. Cos., 2015 U.S. Dist. LEXIS 74902, *10-11 (E.D. 
Mo. 2015) (citing cases and approving service award of 
$10,000 for named Plaintiff).

19. Pursuant Federal Rule of Civil Procedure 42(a)(2) and 
Local Rule 42-4.03, the actions styled Martinez v. Medicredit, 
Inc., No. 4:16-cv-1138-ERW (E.D. Mo.), which was 
previously consolidated with Hornberger v. Medicredit, Inc., 
No. 4:17-cv-0409-SNLJ (E.D. Mo.), and Verma v. Memorial 
Healthcare Group, Inc., et al., No. 4:17-cv-2809-ERW (E.D. 
Mo.), are hereby formally consolidated nunc pro tunc as of 
December 4, 2017.

So Ordered this 15th day of May, 2018.

/s/ E. Richard Webber

E. RICHARD [*14]  WEBBER

SENIOR UNITED STATES DISTRICT JUDGE

End of Document
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Phillips Randolph Enters., LLC v. Rice Fields

United States District Court for the Northern District of Illinois, Eastern Division

January 11, 2007, Decided 

06 C 4968 

Reporter
2007 U.S. Dist. LEXIS 3027 *; 2007 WL 129052

PHILLIPS RANDOLPH ENTERPRISES, LLC, Plaintiff, vs. 
RICE FIELDS d/b/a BAISI THAI RESTAURANT, INC., 
THAI OAKBROOK, INC., YING C. CHEN; TEH HUEI LU, 
and JOHN DOES 1-10, Defendants.

Core Terms

fax, advertisements, unsolicited, recipients, amount of 
damages, motion to dismiss, contends

Counsel:  [*1]  For Phillips Randolph Enterprises, LLC, an 
Illinois Limited Liability Company, individually, and on 
behalf of all others similarly situated, Plaintiff: Thomas A. 
Zimmerman, Jr., Zimmerman and Associates, Chicago, IL.

For Baisi Thai Restaurant, Inc., an Illinois Corporation, Thai 
Oakbrook, Inc., an Illinois Corporation, Ying C. Chen, Teh 
Huei Lu, Rice Fields, Inc., (incorrectly sued as Baisi Thai 
Restaurant, Inc., an Illinois corporation), doing business as 
Baisi Thai Restaurant, Defendants: James R. Branit, LEAD 
ATTORNEY, Bullaro & Carton, Chartered, Chicago, IL; 
Bryan Eliot Curry, Bullaro & Carton, Chartered, Chicago, IL.  

Judges: Charles P. Kocoras, United States District Judge.  

Opinion by: Charles P. Kocoras

Opinion

MEMORANDUM OPINION

CHARLES P. KOCORAS, District Judge:

This matter comes before the court on the motion of 
Defendants Rice Fields, Inc., Thai Oakbrook, Inc., Ying C. 
Chen, Teh Huei Lu, and John Does 1-10 (collectively referred 

to herein as "Rice Fields") to dismiss the complaint of 
Plaintiff Phillips Randolph Enterprises LLC ("Phillips"). For 
the reasons set forth below, the motion is denied.

BACKGROUND

According to the complaint, Rice Fields, or someone [*2]  
acting under their direction, faxed Phillips a one-page menu 
for a Chicago restaurant called Baisi Thai. Phillips alleges that 
it had no prior relationship with Rice Fields and did not 
authorize Rice Fields to send it advertisements by fax. In 
addition to a listing of available dishes and corresponding 
prices, the menu provided information on how to "have your 
number removed," which apparently would allow recipients 
to indicate that they did not wish to receive additional faxes.

Phillips filed a three-count complaint in the Circuit Court of 
Cook County, asserting violations of the Telephone Consumer 
Protection Act ("TCPA"), 47 U.S.C. § 227; violations of the 
Illinois Consumer Fraud Act, 815 ILCS 505/2; and the tort of 
conversion. The complaint also set forth class allegations, 
interpreting the statement regarding removal of numbers to 
indicate that Rice Fields had sent the unsolicited fax to others 
as well.

Rice Fields removed the case to our court and moved to 
dismiss the complaint in its entirety pursuant to Fed. R. Civ. 
P. 12(b)(6). Phillips then voluntarily dismissed the two state 
law claims,  [*3]  leaving solely the TCPA count.

LEGAL STANDARD

A Rule 12(b)(6) motion to dismiss is used to test the legal 
sufficiency of a complaint. Gibson v. City of Chicago, 910 
F.2d 1510, 1520 (7th Cir. 1990). In ruling on a motion to 
dismiss, a court must draw all reasonable inferences in favor 
of the plaintiff, construe allegations of a complaint in the light 
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most favorable to the plaintiff, and accept as true all well-
pleaded facts and allegations in the complaint. Bontkowski v. 
First Nat'l Bank of Cicero, 998 F.2d 459, 461 (7th Cir. 1993); 
Perkins v. Silverstein, 939 F.2d 463, 466 (7th Cir. 1991). The 
allegations of a complaint should not be dismissed under this 
rule unless it is patently clear that the plaintiff cannot prove 
any set of facts in support of the claim that could entitle him 
to relief. See Conley v. Gibson, 355 U.S. 41, 45-46, 78 S. Ct. 
99, 2 L. Ed. 2d 80 (1957). A pleading need only convey 
enough information that the defendant is able to understand 
the gravamen of the complaint. Payton v. Rush-Presbyterian-
St. Luke's Med. Ctr., 184 F.3d 623, 627 (7th Cir. 1999). With 
these principles in mind, we consider the instant [*4]  motion.

DISCUSSION

In pertinent part, the TCPA prohibits using a fax machine, 
computer, or other device to send unsolicited advertisements 
to fax machines. 47 U.S.C. § 227(b)(1)(C). Recipients of 
unsolicited fax advertisements may sue for actual damages 
incurred from the receipt of the advertisement or $ 500 per 
violation, whichever is greater. 47 U.S.C. § 227(b)(3)(B). If a 
violation is found to be willful or knowing, the damage award 
may be trebled. 47 U.S.C. § 227(b)(3).

Rice Fields contends that the complaint fails to state a claim 
because the TCPA is unconstitutional. It sets out two 
challenges to the statute's validity. First, it contends that the 
minimum $ 500 award is so large in comparison to the 
amount of damages alleged by Phillips that application of the 
TCPA in this setting would offend the due process guarantee 
of the Fifth Amendment. Second, it argues that the statute on 
its face is a violation of the First Amendment under the test set 
forth in Central Hudson Gas & Electric Corp. v. Public Serv. 
Comm'n, 447 U.S. 557, 566, 100 S. Ct. 2343, 2351, 65 L. Ed. 
2d 341 (1980). We examine each argument [*5]  in turn.

A. Due Process Challenge

Though, as noted above, the complaint contains class 
allegations, no class has yet been certified. Thus, we confine 
our consideration to Phillips' individual assertions. In support 
of its argument that the $ 500 minimum award would be 
unconstitutionally excessive in this case, Rice Fields relies 
heavily on recent Supreme Court jurisprudence striking down 
state jury awards of punitive damages that vastly exceed 
corresponding compensatory awards. State Farm Mutual 
Automobile Ins. Co. v. Campbell, 538 U.S. 408, 123 S. Ct. 
1513, 155 L. Ed. 2d 585 (2003); BMW of North America, Inc. 
v. Gore, 517 U.S. 559, 116 S. Ct. 1589, 134 L. Ed. 2d 809 
(1996). Rice Fields insists that the standards set out in those 

cases apply to statutory settings as well as jury awards 
because those cases sought guidance from others involving 
statutory damages, such as St. Louis, Iron Mountain, and 
Southern Railway Co. v. Williams, 251 U.S. 63, 40 S. Ct. 71, 
64 L. Ed. 139 (1919) and Waters-Pierce Oil Co. v. Texas, 212 
U.S. 86, 29 S. Ct. 220, 53 L. Ed. 417 (1909).

State Farm and BMW both examined jury awards and focused 
on issues of notice to defendants of the severity [*6]  of 
punishment that could be imposed. While it is certainly true 
the results reached in State Farm and BMW were in part based 
upon guidance from cases involving legislatively determined 
damage amounts, considerations pertinent to the validity of 
jury awards are not the same as those attendant to damage 
amounts set by statutes. Rather than looking retrospectively at 
a particular and established fact situation, the legislature must 
choose a benchmark that will be appropriate to many different 
situations, as well as taking into account considerations such 
as the public interest. When, as in this case, there are 
"numberless opportunities for committing the offense," the 
legislature is justified in establishing an amount of damages 
that could be oppressive in other settings. Williams, 251 U.S. 
at 67, 40 S. Ct. at 73.

Contrary to Rice Fields' contention, the harm suffered from 
the actions targeted by the statute are not limited to the cost of 
materials used to print the fax. In choosing $ 500 as the 
minimum penalty for the TCPA, Congress also took into 
account harm that would be difficult to quantify, such as 
business interruption costs and wasted time. See Kenro, Inc. v. 
Fax Daily, Inc., 962 F. Supp. 1162, 1166 (S.D. Ind. 
1997). [*7]  In addition, the statute aimed to curb the practice 
of shifting advertising costs to an unwilling recipient even if 
only in a single instance. Id. The amount chosen is high 
enough to serve as a disincentive to this practice in the 
industry as a whole. As a result, the severity of the potential 
punishment is not out of proportion with the offense or 
obviously unreasonable, even where the transmission consists 
of a single page. See Williams, 251 U.S. at 67, 40 S. Ct. at 73.

In its reply, Rice Fields states that $ 500 would be a 
financially feasible amount if it were imposed, but the 
potential damages that could result from a class action 
involving many separate violations would result in crippling 
numbers. This argument is a nonstarter. Though the amount 
of damages could become very high if the statute is violated 
numerous times, as in the context of a class action, the 
purpose of the statute is to combat transmission of unsolicited 
fax advertisements. The statute accomplishes that purpose by 
making the practice prohibitively expensive, which is an 
acceptable means of accomplishing the statute's goal of 
deterrence. Contrary to Rice Fields' implicit position, the [*8]  
Due Process clause of the 5th Amendment does not impose 
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upon Congress an obligation to make illegal behavior 
affordable, particularly for multiple violations.

B. First Amendment Challenge

In its second challenge, Rice Fields contends that the TCPA 
represents an unconstitutional abridgement of its First 
Amendment right to engage in commercial speech by faxing 
its menus. According to Rice Fields, the TCPA cannot pass 
muster under the four-part test established for commercial 
speech in Central Hudson Gas & Elec. Corp. v. Publ. Serv. 
Comm'n, 447 U.S. 557, 566, 100 S. Ct. 2343, 2351, 65 L. Ed. 
2d 341 (1980). Under this test, if commercial speech is within 
the ambit of the First Amendment (i.e., concerns lawful 
activity and is not misleading), the government must have a 
substantial interest in regulating it. See id. The regulation 
must directly advance the interest at issue, and it must not be 
more extensive than necessary to serve the interest the 
government has asserted. See id.

There is no dispute that the menu concerned lawful activity 
and was not misleading, so the first part of the test is satisfied. 
With regard to the second prong, Rice Fields contends that 
Congress [*9]  did not advance any empirical data to support 
the significance of the asserted interests of preventing cost 
shifting and time wasted. In support of its contention that such 
data is a necessary prerequisite to a legislated restriction on 
speech, Rice Fields relies on Edenfield v. Fane. 507 U.S. 761, 
771, 113 S. Ct. 1792, 1800, 123 L. Ed. 2d 543 (1993). 
However, nothing in Edenfield undermines the validity of the 
TCPA. The case states that a governmental body seeking to 
restrict commercial speech must set forth harms that are real, 
not speculative or the product of conjecture. See id. As the 
Eighth Circuit noted in examining a similar challenge to the 
TCPA, a legislative body can establish the reality of a harm 
by means other than the empirical studies that Rice Fields 
insists are mandatory, and Congress used acceptable 
alternative bases when enacting the TCPA. Missouri ex rel. 
Nixon v. American Blast Fax, Inc., 323 F.3d 649, 654 (8th 
Cir. 2003).

With respect to the third factor, Rice Fields contends that 
exceptions within the statute for certain types of faxes render 
the TCPA incapable of directly advancing the government 
interest in protecting against unsolicited [*10]  faxes. 
However, there can be no question that the TCPA's 
prohibitions on unsolicited faxes materially alleviates the 
harms Congress identified as associated with their receipt. See 
Edenfield, 507 U.S. at 771, 113 S. Ct. at 1800. Fewer faxes 
mean potential recipients incur fewer costs and waste less 
time.

Finally, Rice Fields argues that the provisions of the TCPA 

are more extensive than necessary to serve the interest 
identified because there were other means that Congress could 
have employed, such as allowing fax recipients to opt out of 
receiving additional faxes by contacting the advertiser or 
seeking inclusion on a "do not fax" list. This argument fails 
for two reasons. First, the Supreme Court has made clear that 
Central Hudson does not require a legislature to choose the 
least restrictive means available in order to satisfy the last 
factor of the test it sets forth. See Lorillard Tobacco Co. v. 
Reilly, 533 U.S. 525, 556, 121 S. Ct. 2404, 2422, 150 L. Ed. 
2d 532 (2001). The methods employed by the TCPA 
reasonably fit the goal of reducing the costs and wasted time 
produced in the receipt of unsolicited fax advertisements, so 
the restriction is not more extensive [*11]  than necessary. See 
id. Second, the "alternatives" Rice Fields proposes are not 
equivalent to those embodied in the TCPA in that they would 
place the burden of avoiding unwanted faxes onto the 
recipient, thus undermining the remedy the statute embodies. 
The restrictions within the TCPA are not more extensive than 
necessary to serve the expressed governmental interests, and 
the statute passes constitutional muster under Central Hudson. 
Consequently, Count I of the complaint states a claim upon 
which relief can be granted, and the motion to dismiss must 
be denied.

CONCLUSION

Based on the foregoing, Rice Fields' motion to dismiss Count 
I of the complaint is denied.

Charles P. Kocoras

United States District Judge

Dated: JAN 11 2007 

End of Document
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WITH PREJUDICE

Upon considering Plaintiffs' Motion for Final Approval of 
Class Action Settlement and Certification of Settlement Class 
(Dkt. No. 208, the "Final Approval Motion"), seeking 
approval of the Proposed Settlement Agreement (or the 
"Proposed Settlement," on file with the Court as Exhibit A to 
Plaintiffs' Memorandum of Law in Support of Their Motion 
for Preliminary Approval of the Proposed Settlement and 
Related Matters (Dkt. No. 185), including the Revised and 
Updated Exhibit A to the CRLT Settlement Agreement (Dkt. 
193-1)), and the memorandum, declarations and exhibits 
submitted in support of this motion, and on considering the 
record of these proceedings, the representations, argument, 
and recommendation of counsel, and the requirements of law 
at a hearing held on the 29th of January 2019,

IT IS HEREBY ORDERED, ADJUDGED, AND 
DECREED that:

1. The Court has jurisdiction over the subject matter and 
parties to this proceeding pursuant to 28 U.S.C. § 1332.
2. Venue is proper in this district.

3. The Court finds for settlement purposes only, that the 
Rule 23 factors are present and that certification of the 
proposed Class, as defined and set forth below, which 
was approved previously, is appropriate under [*4]  Rule 
23(a) and Rule 23(b)(3), in particular:

"Class" or "Settlement Class" means:
All individuals who between January 1, 2009 and 
December 31, 2015, purchased from Sears, 
Roebuck and Co. ("Sears") in the United States 
certain new Craftsman® Riding Lawn Tractors for 
primarily personal use, the model numbers of which 
are attached as Exhibit A to the Settlement 
Agreement (hereinafter "CRLT").1

Excluded from the Settlement Class are (a) officers, 
directors, and employees of Sears; (b) insurers of 
members of the Settlement Class; (c) any entity 
purporting to be a subrogee of a member of the 
Settlement Class; (d) all suppliers, manufacturers, 
distributors, shippers, and third party issuers or 
providers of extended warranties or service 
contracts for CRLTs; (e) individuals who previously 
settled and released claims against Sears with 
respect to their CRLTs which fall within the 
definition of "Released Claims" in Section 1.31; (f) 
individuals other than the Settlement Class 
Representatives who, as of the date of the 
Settlement Agreement, have legal damage claims 

1 The Revised and Updated Exhibit A is at Dkt. 193-1.

pending against Sears with respect to their CRLTs, 
and (g) the judge overseeing the proposed 
settlement and the judge's immediate family.

4. The following are the "Released [*5]  Claims," 
"Released Claims of Named Plaintiffs" and "Released 
Persons" as defined in the Settlement Agreement:

"Released Claims" means any and all known or 
unknown economic injury claims, demands, actions, 
suits, causes of action, damages whenever incurred 
whether compensatory or exemplary, liabilities of 
any nature or under any theory or statute 
whatsoever, including costs, expenses, penalties and 
attorneys' fees, in law or equity, that any Settlement 
Class Member, whether or not they object to the 
settlement, ever had or now has, directly, 
representatively, derivatively or in any capacity, 
arising out of or in any way connected with the 
purchase, use and performance of a CRLT, 
including but not limited to, (i) all claims for out-of-
pocket expense, diminution-in-value, benefit-of-the-
bargain, cost-of-repair, cost-of-replacement, cost-
of-maintenance, consequential damages, or 
premium price damages, arising out of the 
Settlement Class Member's purchase or use of a 
CRLT, and (ii) the allegations contained in the 
Litigation. The Released Claims do not include any 
claims for property damage, personal injury or 
death or claims derivative of such claims, nor does 
this Settlement Agreement [*6]  revive any such 
claims.

"Released Claims of Named Plaintiffs" means any 
and all known or unknown claims, demands, 
actions, suits, causes of action, damages whenever 
incurred whether compensatory or exemplary, 
liabilities of any nature or under any theory or 
statute whatsoever, including costs, expenses, 
penalties and attorneys' fees, in law or equity, that 
Plaintiffs Rebecca Rysewyk, Katie Smith, and Brian 
Van Vooren, and former Plaintiff Mary Rood, ever 
had or now has, directly, representatively, 
derivatively or in any capacity, arising out of or in 
any way connected with the purchase, use and 
performance of a CRLT, including but not limited 
to, (i) all claims for property damage, out-of-pocket 
expense, diminution-in-value, benefit-of-the-
bargain, cost-of-repair, cost-of-replacement, cost-
of-maintenance, economic loss or injury, 
consequential damages, or premium-price damages, 
arising out of the purchase or use of a CRLT, (ii) 
the allegations contained in the Litigation, and/or 
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(iii) any claim for reimbursement under this 
Settlement. The Released Claims of Named 
Plaintiffs do not include any claims for personal 
injury or death or claims derivative of such claims, 
nor does this Settlement [*7]  Agreement revive any 
such claims.
"Released Persons" means (a) Sears Holding 
Corporation, (b) Sears, Roebuck and Co., (c) Sears 
Home Products, Inc., (d) Husqvarna Consumer 
Outdoor Products N.A., Inc., (e) all manufacturers, 
distributors, suppliers, wholesalers, retailers, 
licensors or licensees, and/or any other Person who 
was in any way involved in or within the chain of 
distribution of CRLTs, including the chain of 
design, testing, manufacture, assembly, distribution, 
marketing, sale, transport, or servicing of CRLTs as 
well as any warranty service providers involved in 
servicing the CRLTs purchased or used by a 
Plaintiff or Settlement Class Member pursuant to a 
CRLT new product warranty issued by Sears, and 
(f) the respective past, present, and future parents, 
subsidiaries, affiliates, joint ventures, officers, 
directors, shareholders, agents, representatives, 
servants, employees, attorneys, predecessors and 
successors in interest, assigns, and insurers of the 
Persons described in the preceding clauses (a) 
though (e) above.

5. Unless otherwise defined in this Final Order and 
Judgment, capitalized terms shall have the meaning 
given them in the Proposed Settlement Agreement. The 
capitalized [*8]  terms below shall have the following 
meanings:

"Settlement Class Member" means all Persons in 
the Settlement Class who do not exclude themselves 
from the Class by the Opt-Out Procedure as set 
forth in the Long Form Notice.
"CRLT" means certain new Craftsman® Riding 
Lawn Tractors sold by Sears, Roebuck and Co. 
from January 1, 2009 through December 31, 2015 
in the United States for primarily personal use, the 
model numbers of which are listed in Exhibit A to 
the Settlement Agreement.

"Opt-Out Procedure" shall mean the process for a 
Settlement Class Member to exercise his or her 
right to be excluded from the Settlement Class and 
this Settlement in accordance with Fed. R. Civ. P. 
23(c)(2) and the procedures set forth in the Long 
Form Notice.
"Opt-Outs" shall mean those Settlement Class 
Members who have timely and properly exercised 
their right to exclude themselves from the Class 

pursuant to the Opt-Out Procedure, and therefore 
are no longer Settlement Class Members.

"Person" means an individual, corporation, 
partnership, limited partnership, limited liability 
company, association, joint stock company, estate, 
legal representative, trust, unincorporated 
association, government or any political subdivision 
or agency [*9]  thereof, any business or legal entity, 
and such individual's or entity's owners, members, 
partners, shareholders, spouse, heirs, predecessors, 
successors, representatives, and assignees.
"United States" means the United States of America 
including the fifty States of the United States, the 
District of Columbia, and the territories, 
possessions, and commonwealths of the United 
States.

6. Specifically, the Court finds for settlement purposes 
only that the Class described above satisfies the 
following factors of Rule 23(a) and Rule 23(b)(3):

a. Numerosity: In this case, many thousands of 
individuals have asserted claims or have potential 
claims given the number of CRLTs purchased from 
2009 through 2015. Thus, the Rule 23(a)(1) 
numerosity requirement has been met.

b. Commonality: Plaintiffs' claims are common in 
that they allege that CRLTs contain certain common 
allegedly defective parts in the fuel delivery system 
and that such alleged defects could lead to fuel 
leaks or loose fuel connections.

c. Typicality: The proposed class representatives' 
claims arise from the same alleged course of 
conduct and share the substantially same legal 
theory, as do the claims of the putative Class 
members. Furthermore, the proposed Class 
representatives [*10]  will advance the interests of 
all class members. The individual class 
representatives allege various causes of action for 
recovery of alleged harms arising from the purchase 
and use of a CRLT, including Fuel Leaks. The 
proposed class representatives' claims are typical of 
those of the proposed Class and satisfy Rule 
23(a)(3).

d. Adequacy: The proposed class representatives 
assert claims representative of the claims of the 
entire class. As such, even though the claims may 
not be identical to every claim of every putative 
Class member, the proposed class representatives 
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can adequately represent the putative Class.
The adequacy factor also considers Class 
Counsel. In this case, Class Counsel regularly 
engage in complex litigation similar to the 
present case and have dedicated substantial 
resources to the prosecution of this matter. The 
adequacy requirement is satisfied.

e. Predominance: There is predominance. Common 
issues include: (a) whether CRLTs had defects that 
could lead to fuel leaks or loose fuel line 
connections, and (b) whether these alleged defects 
caused harm. The resolution of these questions is 
relevant to essential elements of every Class 
member's claims.

f. Superiority: A settlement class [*11]  that will 
determine the issues common to all Class members 
and fix recovery for alleged injury is superior to 
thousands of trials that would risk disparate results 
for similarly situated people and entities.

7. The Court makes the above findings set forth in 
paragraphs 3 and 6 regarding certification of the Class 
only for the purposes of settlement.
8. The Court reconfirms the appointment of the Class 
Representatives.

Fairness and Adequacy of the Proposed Settlement.

9. A class action settlement should be approved so long 
as it is fair, reasonable, and adequate. Fed. R. Civ. P. 
23(e)(2); Wong v. Accretive Health, Inc., 773 F.3d 859 
(7th Cir. 2014). The recent amendments to Rule 23(e)(2) 
require a court to consider several factors relevant to 
fairness, reasonableness, and adequacy, including: (1) 
the adequacy of class counsel and class representatives; 
(2) whether the proposed settlement was negotiated at 
arms' length; (3) the adequacy of the relief provided 
(considering the costs, risks, and delay of trial and/or 
appeal; the effectiveness of the proposed method of 
distributing relief, the terms of any proposed award of 
attorneys' fees, and any agreement required to be 
identified under Rule 23(e)(3)); and (4) whether class 
members are treated equitably relative to each other. Id. 
These considerations [*12]  overlap with the factors 
articulated by the Seventh Circuit, which include: "(1) 
the strength of the case for plaintiffs on the merits, 
balanced against the extent of the settlement offer; (2) 
the complexity, length, and expense of further litigation; 
(3) the amount of opposition to the settlement; (4) the 
reaction of members of the class to the settlement; (5) the 
opinion of competent counsel; and (6) stage of the 

proceedings and the amount of discovery completed." 
Wong, 773 F.3d at 863; Hale v. State Farm Mut. Auto. 
Ins. Co., No. 12-0660-DRH, 2018 U.S. Dist. LEXIS 
210368, at *12 (S.D. Ill. Dec. 13, 2018) (the newly 
amended Rule 23 "considerations overlap with the 
factors previously articulated by the Seventh Circuit...").
10. Following the Court's evaluation of the enumerated 
factors referenced above as described below, the Court 
finds that the Proposed Settlement is fair, reasonable and 
adequate. In particular, the Court finds that:

Adequacy of Class Counsel and Class 
Representatives

This Court previously appointed the law firms of 
Berger Montague PC, Wexler Wallace LLP, and 
Greg Coleman Law PC as Class Counsel and 
Plaintiffs Rebecca Rysewyk, Katie Smith, and Brian 
Van Vooren as Class Representatives for the 
Settlement Class; finding that "Class Counsel are 
competent and capable [*13]  of exercising their 
responsibilities, and that proposed Class Counsel 
and the Proposed Class Representatives have fairly 
and adequately represented the interests of the 
Settlement Class." This remains true. The Class 
representatives have no conflicts of interest and 
have invested significant time and resources in this 
litigation. Class Counsel have extensive experience 
in prosecuting consumer class action claims and 
have litigated this case intensively and successfully 
for several years. Adequacy of representation is 
uncontested and favors approval.

Adequacy of the Relief Provided

The relief provided to Settlement Class Members is 
meaningful, equitable among class members, and 
fits the alleged problem. The free inspections and 
repairs for Settlement Class Members who observe 
upon their own inspection a Fuel Leak or Loose 
Fuel Line Connection provide meaningful and 
practical relief to the Settlement Class. Although 
Settlement Class Members who request that repairs 
be made at their homes will be charged $35, that 
amount is a significant discount from the usual 
charge that Sears imposes on customers to make 
service calls (approximately $65 to $130). 
Settlement Class Members who bring their [*14]  
CRLTs to an authorized service technician for 
repairs incur no costs. The cash reimbursement of 
costs for prior repair work also has real tangible 
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value. Settlement Class Members who previously 
paid out-of-pocket for repairs for a Covered 
Condition on their CRLT may receive up to $125 in 
reimbursement. These Settlement Class Members 
are outside of the CRLTs' express two-year limited 
warranty.

The parties have not identified, nor is the Court 
aware of, any agreement — other than the 
Settlement itself — that must now be considered 
pursuant to Rule 23(e)(3).

Strength of Plaintiffs' Case in Light of 
Settlement Offered

Plaintiffs face significant difficulties in proving 
their claims, including that the CRLTs contain any 
defects at all, and whether they sustained actual 
harm as a result of the alleged product defect. This 
difficulty, balanced against the relatively assured 
recovery under the Proposed Settlement, weighs in 
favor of the fairness and adequacy of the 
compromise. Plaintiffs' ability to prevail on the 
merits of this litigation, as in all contested matters, 
is uncertain. The Proposed Settlement, however, 
confers relatively assured and substantial benefits 
for Class Members' claims, including 
Inspection [*15]  and Repair of their CRLT and/or 
claims for reimbursement of out-of-pocket repair 
costs incurred prior to the date of the settlement.

Assessment of Complexity
Plaintiffs' claims would require substantial evidence 
and expert testimony, including in engineering, to 
prove liability, causation, and damages. The 
Proposed Settlement and its Inspection and Repair 
request procedure and its reimbursement claims 
procedure simplifies what is required of Class 
Members to make a claim and obtain a recovery.
The Proposed Settlement offers relatively assured, 
prompt and fair compensation. The balance between 
the uncertainty of litigated claims and the 
assuredness of settled claims convinces the Court of 
the fairness and adequacy of the Proposed 
Settlement.

The Length and Expense of Further Litigation
The complexity, expense, and duration of further 
litigation weigh heavily in favor of the Proposed 
Settlement as well. There is no doubt that the time 

and expense of continuing the litigation would be 
substantial. Avoiding that unnecessary and 
unwarranted expenditure of resources and time 
would benefit all parties and the Court.

The Substance and Amount of Opposition to the 
Settlement

The Court finds that the [*16]  few objections to the 
Proposed Settlement do not outweigh the substantial 
evidence of the fairness, adequacy, and 
reasonableness of the Proposed Settlement, and the 
Court hereby overrules all such objections. The 
opinions of class counsel, class representatives and 
absent members indicate the fairness and adequacy 
of the compromise.

Stage of Proceedings at which Settlement was 
Achieved
This factor focuses on whether the parties are in a 
position to assess the strength and weaknesses of 
their respective positions. Notably, the parties have 
engaged in extensive fact and expert discovery over 
the lengthy history of this case. Thus, the Court 
concludes that this factor militates in favor of 
finding the Proposed Settlement fair, reasonable and 
adequate.

Equitable Treatment of Class Members
The Court finds that the proposed Settlement treats 
class members equitably relative to each other.

11. The Court further finds that any indication or 
evidence of fraud or collusion in connection with this 
settlement is entirely absent. The facts and circumstances 
of the litigation as well as of the negotiations set forth in 
the submitted papers in support of the settlement 
demonstrate that there has been [*17]  considerable 
arm's-length bargaining following extensive discovery 
and litigation. A proposed class action settlement is 
considered presumptively fair where, as here, there is no 
evidence of collusion and the parties, through capable 
counsel, have engaged in arm's-length negotiations. See 
Manual for Complex Litigation, Third, § 30.42 (West 
1995) ("A 'presumption of fairness, adequacy, and 
reasonableness may attach to a class settlement reached 
in arm's-length negotiations between experienced, 
capable counsel after meaningful discovery.'").
12. Here, there is no evidence that the parties engaged in 
anything other than arm's-length negotiations through 
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qualified counsel. Moreover, the Court also is satisfied 
that Class Counsel was sufficiently informed to 
vigorously advocate on the Class' behalf and did so. 
Therefore, the Court finds that the Proposed Settlement 
is presumptively fair, reasonably, and adequate.

13. Consequently, for all of the reasons stated above, the 
Court approves the Proposed Settlement dated as of July 
20, 2018, together with all of its Exhibits, on file with the 
Court as Exhibit A to Plaintiffs' Memorandum of Law in 
Support of Their Motion for Preliminary Approval of the 
Proposed Settlement and Related Matters [*18]  (Dkt. 
No. 185) and Revised and Updated Exhibit A to the 
Settlement Agreement (193-1), as being fair, reasonable 
and adequate, and in the best interests of the Class, 
satisfying Rule 23(e) and the fairness and adequacy 
factors of this Circuit.2

14. The Court holds that the Notice and notice plan as 
carried out satisfy the requirements of Rule 23(e) and 
due process. This Court has previously held the Notice 
and notice plan to be reasonable and the best practicable 
under the circumstances in its Preliminary Approval 
Order dated August 6, 2018. (Dkt. 191) Based on the 
declaration of Steven Weisbrot, Esq. of Angeion Group 
(Dkt. No. 209-2), which sets forth compliance with the 
Notice Plan and related matters, the Court finds that the 
multi-pronged notice strategy as implemented has 
successfully reached the putative Settlement Class, thus 
constituting the best practicable notice and satisfying due 
process.

15. The Court holds that the notice provisions set forth 
under the Class Action Fairness Act, 28 U.S.C. § 1715, 
were complied with in this case.

16. The Court appoints the firms of Wexler Wallace 
LLP; Greg Coleman Law PC; and Berger Montague PC 
as Class Counsel and appoints Gregory F. Coleman of 
Greg Coleman Law PC, Shanon J. [*19]  Carson and 
Michael T. Fantini of Berger Montague PC, and Edward 
Wallace and Andrew Welker of Wexler Wallace LLP, as 
Co-Lead Class Counsel for the Settlement Class.
17. The Court reconfirms the appointment of Angeion 
Group as the Settlement Administrator.
18. The "Released Claims" (as defined above) of any and 
all Class Members are HEREBY DISMISSED WITH 
PREJUDICE against all "Released Persons" (as defined 
above).

2 The Court will address the requested attorneys' fees, costs, and 
service awards in a separate order.

19. Further, the "Released Claims of Named Plaintiffs" 
(as defined above) of Plaintiffs Rebecca Rysewyk, Katie 
Smith, and Brian Van Vooren, and former Plaintiff Mary 
Rood are HEREBY DISMISSED WITH PREJUDICE 
against all "Released Persons" (as defined above).
20. By entry of this Final Order and Judgment, each 
Class Member, and all other persons and entities 
claiming by, through, or on behalf of, a Class Member, 
are hereby forever barred and enjoined from 
commencing, filing, initiating, instituting, prosecuting, 
maintaining, or consenting to any action against the 
Released Persons with respect to the Released Claims 
and forever discharge and hold harmless the Released 
Persons of and from any and all Released Claims which 
the Class Member has or may hereafter have.

21. By entry of [*20]  this Final Order and Judgment, 
Plaintiffs Rebecca Rysewyk, Katie Smith, and Brian Van 
Vooren, and former Plaintiff Mary Rood, and all other 
persons and entities claiming by, through, or on behalf of 
any of them, are hereby forever barred and enjoined from 
commencing, filing, initiating, instituting, prosecuting, 
maintaining, or consenting to any action against the 
Released Persons with respect to the Released Claims of 
Named Plaintiffs and forever discharge and hold 
harmless the Released Persons of and from any and all 
Released Claims of Named Plaintiffs, which any of the 
above named has or may hereafter have.
22. This Final Order and Judgment notwithstanding, this 
Court retains continuing jurisdiction over the case, the 
Settlement, this Final Order and Judgment, the Class 
Members, the Settlement Administrator, the Settlement 
Escrow Account, the Plaintiffs, Class Counsel, and Sears 
for the purpose of administering, supervising, construing 
and enforcing this Settlement and the Final Order and 
Judgment, supervising the management and 
disbursement of funds under the Settlement, and 
addressing the application for an award of Class Counsel 
fees, expenses, and service awards.

23. Pursuant [*21]  to the All Writs Act, 28 U.S.C. 
§1651, this Court shall retain the authority to issue any 
order necessary to protect its jurisdiction from any 
action, whether in state or federal court, that threatens to 
undermine the Settlement in this case and this Final 
Order and Judgment.
24. FINAL JUDGMENT is hereby ENTERED 
dismissing with prejudice all Released Claims of the 
Class against all Released Persons as herein described.

25. Pursuant to Fed. R. Civ. P. 54(b), the Court 
determines that there is no just cause for delay and 
expressly DIRECTS the ENTRY OF JUDGMENT on all 
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issues contained in this Order.

IT IS SO ORDERED.

Dated: January 29, 2019

/s/ Manish S. Shah

Manish S. Shah, Judge

United States District Court

Northern District of Illinois

End of Document
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Core Terms

faxes, allegations, argues, oppressive, unfair, class 
certification, conversion, class member, advertising, 
consumers, conversion claim, Reply, toner, substantial injury, 
unsolicited, recipients, numbers, Counts, commonality, 
defenses, motion to dismiss, numerosity, joinder

Case Summary

Procedural Posture

Plaintiff doctor sued defendants, a medical equipment 
supplier and unknown persons, for violation of the Telephone 
and Consumer Protection Act (TCPA), 47 U.S.C.S. § 227, 
violation of the Illinois Consumer Fraud Act (IFCA), 815 
ILCS 505/2, and a state law conversion claim. After 
previously being denied Fed. R. Civ. P. 23 class certification, 
the doctor amended his class definition in his amended 
complaint. The supplier moved to dismiss.

Overview
The doctor alleged that the supplier and others were 
responsible for sending two identical unsolicited faxes 
advertising the supplier's products, despite no prior 
relationship with the supplier. In his amended complaint, the 
doctor eliminated part of his previous class definition in hopes 
that this would create a sufficiently identifiable class to permit 
class certification. First, numerosity was satisfied because 
common sense allowed the court to infer that of the 380,919 

faxes sent, a good number of those were received by Illinois 
residents. Second, the doctor's proposed class consisted of 
those Illinois residents who received the supplier's faxes as 
part of the same advertising campaign. Thus, all class 
members' claims arose from the same transaction or 
occurrence, and commonality and typicality were satisfied. In 
fact, all requirements of class certification were met. Further, 
sending unsolicited faxes was considered unlawful under both 
the TCPA and Illinois law. Thus, the violation of public 
policy element of IFCA claims was met. For this and other 
reasons, the doctor's IFCA claims were sufficient to survive 
dismissal.

Outcome
The court granted the doctor's motion for class certification 
and denied the supplier's motion to dismiss.

LexisNexis® Headnotes

Civil Procedure > Special Proceedings > Class 
Actions > Certification of Classes

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > General Overview

HN1[ ]  Class Actions, Certification of Classes

Pursuant to Fed. R. Civ. P. 23(a), a class may be certified 
only if (1) the class is so numerous that joinder of all 
members is impracticable, (2) there are questions of law or 
fact common to the class, (3) the claims or defenses of the 
representative parties are typical of the claims or defenses of 
the class, and (4) the representative parties will fairly and 
adequately protect the interests of the class. Fed. R. Civ. P. 
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23(a). If the numerosity, commonality, typicality, and 
adequacy requirements are satisfied, the plaintiff must also 
demonstrate that the proposed class qualifies under at least 
one of the three subsections of Rule 23(b). Where plaintiff 
seeks certification under Rule 23(b)(3), which permits class 
actions where questions of law or fact common to the 
members of the class predominate over any questions 
affecting individual members, and a class action is superior to 
other available methods for the fair and efficient adjudication 
of the controversy. Fed. R. Civ. P. 23(b)(3).

Civil Procedure > Special Proceedings > Class 
Actions > Certification of Classes

HN2[ ]  Class Actions, Certification of Classes

A plaintiff bears the burden of showing that the proposed 
class meets the requirements for certification and that the 
class is indeed identifiable as a class. In evaluating a motion 
for class certification, a court accepts as true all allegations 
made in support of certification and do not examine the merits 
of the case. In addition, a court retains broad discretion in 
determining whether class certification is appropriate given 
the particular facts of the case.

Business & Corporate 
Compliance > ... > Communications Law > Federal 
Acts > Telephone Consumer Protection Act

Civil Procedure > Special Proceedings > Class 
Actions > General Overview

HN3[ ]  Federal Acts, Telephone Consumer Protection 
Act

While a courts acknowledge that a fax must be "unsolicited" 
in order to recover under the Telephone and Consumer 
Protection Act, there is no requirement in Fed. R. Civ. P. 23 
that a plaintiff's class must be defined in terms of the statute 
allegedly violated. Fed. R. Civ. P. 23(a), (b). To the contrary, 
defining a class in terms of the elements of a statute would be 
the equivalent to deciding the merits of class members' 
claims, and thus impermissible.

Civil Procedure > Special Proceedings > Class 
Actions > Certification of Classes

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > Numerosity

HN4[ ]  Class Actions, Certification of Classes

According to the first requirement of Fed. R. Civ. P. 23(a)(1), 
a class may only be certified if it is so numerous that joinder 
of all members is impracticable. Fed. R. Civ. P. 23(a)(1). 
Although there is no bright line test for numerosity, a class of 
forty is generally sufficient. In addition, while it is not 
required that the plaintiff know the precise number of class 
members, a mere conclusory allegation that joinder is 
impractical or speculation as to the size of the class is 
insufficient.

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > Commonality

HN5[ ]  Prerequisites for Class Action, Commonality

Fed. R. Civ. P. 23(a)(2) requires that there be at least one 
question of law or fact common to the class, and is satisfied 
by showing a common nucleus of operative fact.

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > Typicality

HN6[ ]  Prerequisites for Class Action, Typicality

Fed. R. Civ. P. 23(a)(3) requires that the claims or defenses of 
the representative parties are typical of the claims or defenses 
of the class. This inquiry primarily directs the district court to 
focus on whether named representatives' claims have the 
same essential characteristics as claims of the class at large.

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > Typicality

HN7[ ]  Prerequisites for Class Action, Typicality

A defendant ultimately has the burden of proof regarding a 
unique defense, and typicality should be determined with 
reference to defendant's actions, not with respect to 
particularized defenses it might have against certain class 
members.

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > Typicality

HN8[ ]  Prerequisites for Class Action, Typicality
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Unique defenses do not necessarily preclude the court's 
finding of typicality; it is only when a unique defense will 
consume the merits of a case that a class should not be 
certified.

Civil Procedure > Special Proceedings > Class 
Actions > Certification of Classes

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > General Overview

HN9[ ]  Class Actions, Certification of Classes

Where a plaintiff is seeking certification under Fed. R. Civ. P. 
23(b)(3), he also must show that questions of law or fact 
common to the members of the class predominate over any 
questions affecting individual members, and class action is 
superior to other available methods for the fair and efficient 
adjudication of the controversy. Fed. R. Civ. P. 23(b)(3).

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > Commonality

HN10[ ]  Prerequisites for Class Action, Commonality

Predominance under Fed. R. Civ. P. 23(b)(3) requires that 
plaintiff show that common issues not only exist but outweigh 
the individual questions.

Civil Procedure > Special Proceedings > Class 
Actions > General Overview

HN11[ ]  Special Proceedings, Class Actions

In consumer actions involving small individual claims, class 
treatment is often appropriate because each member's 
damages may be too insignificant to provide class members 
with incentive to pursue a claim individually.

Civil Procedure > ... > Class Actions > Prerequisites for 
Class Action > General Overview

HN12[ ]  Class Actions, Prerequisites for Class Action

In assessing predominance and superiority, one of the factors 
listed in Fed. R. Civ. P. 23(b)(3) is the difficulties likely to be 
encountered in the management of a class action.

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State Claim

HN13[ ]  Motions to Dismiss, Failure to State Claim

A court may grant a motion to dismiss under Fed. R. Civ. P. 
12(b)(6) when it appears beyond all doubt that the plaintiff 
can prove no set of facts in support of his claim which would 
entitle him to relief. The purpose of a motion to dismiss under 
Rule 12(b)(6) is to test the sufficiency of the complaint, not to 
decide the merits of the case. A sufficient complaint need not 
give detailed factual allegations, but it must provide more 
than labels and conclusions, and a formulaic recitation of the 
elements of a cause of action.

Civil Procedure > Pleading & Practice > Motion 
Practice > Opposing Memoranda

HN14[ ]  Motion Practice, Opposing Memoranda

It is improper to raise an argument for the first time in a reply 
because it deprives the plaintiff of an opportunity to respond.

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State Claim

HN15[ ]  Motions to Dismiss, Failure to State Claim

So long as plaintiffs' allegations state a claim for relief under 
some theory, it is immaterial at the motion-to-dismiss stage to 
rule on whether they could or could not recover under all of 
the potential theories presented on the same set of facts.

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade Practices > State 
Regulation

HN16[ ]  Deceptive & Unfair Trade Practices, State 
Regulation

The Illinois Consumer Fraud Act (IFCA), 815 ILCS 505/2, 
prohibits unfair or deceptive acts or practices, including 
misrepresentation or the concealment, suppression or 
omission of any material fact in the conduct of any trade or 
commerce. Courts should liberally construe the ICFA, 
utilizing it to the greatest extent possible to eliminate all 
forms of deceptive or unfair business practices.
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Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade Practices > State 
Regulation

HN17[ ]  Deceptive & Unfair Trade Practices, State 
Regulation

Illinois courts examine three factors to determine whether a 
practice is "unfair" under the Illinois Consumer Fraud Act: (1) 
Whether the practice offends public policy; (2) whether it is 
immoral, unethical, oppressive, or unscrupulous; and (3) 
whether it causes substantial injury to consumers. A practice 
may be unfair because of the degree to which it meets one of 
the criteria or because to a lesser extent it meets all three.

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade Practices > State 
Regulation

HN18[ ]  Deceptive & Unfair Trade Practices, State 
Regulation

A practice offends public policy for purposes of analysis 
under the Illinois Consumer Fraud Act if it violates a standard 
of conduct set out by an existing statute or common law 
doctrine that typically governs such situations.

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade Practices > State 
Regulation

HN19[ ]  Deceptive & Unfair Trade Practices, State 
Regulation

The second factor in the Robinson analysis for Illinois 
Consumer Fraud Act claims looks at whether defendant's 
actions are immoral, unethical, oppressive, or unscrupulous. 
Conduct is oppressive only if it imposes a lack of meaningful 
choice or an unreasonable burden on its target.

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade Practices > State 
Regulation

Civil Procedure > ... > Pleadings > Heightened Pleading 
Requirements > Fraud Claims

HN20[ ]  Deceptive & Unfair Trade Practices, State 
Regulation

Even though Illinois Consumer Fraud Act (IFCA) claims 
often involve fraud and Fed. R. Civ. P. 9(b) requires fraud to 
be pled with particularity, courts in the Northern District of 
Illinois have held that there is no heightened pleading 
requirement when an ICFA claim alleges an unfair practice 
rather than a deceptive one.

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade Practices > State 
Regulation

HN21[ ]  Deceptive & Unfair Trade Practices, State 
Regulation

In the context of claims under the Illinois Consumer Fraud 
Act, even if a recipient of an unsolicited fax can later remove 
himself from the possibility of receiving future faxes, this 
does nothing to compensate the recipient for the injury that 
has already resulted from the receipt of the fax in the first 
place.

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade Practices > State 
Regulation

HN22[ ]  Deceptive & Unfair Trade Practices, State 
Regulation

Regarding claims under Illinois Consumer Fraud Act, a 
practice may cause substantial injury to consumers as a 
whole, even if only very small individual harms.

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade Practices > State 
Regulation

HN23[ ]  Deceptive & Unfair Trade Practices, State 
Regulation

The Illinois Consumer Fraud Act, 815 ILCS 505/2, only 
requires that a defendant act with intent that others rely upon 
the unfair practice at issue.

Torts > Intentional Torts > Conversion > Elements
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HN24[ ]  Conversion, Elements

To state a claim for conversion a plaintiff must allege: (1) An 
unauthorized and wrongful assumption of control, dominion, 
or ownership by defendant over its property; (2) its right to 
the property; and (3) its right to immediate possession of the 
property, absolutely, and unconditionally.

Torts > Intentional Torts > Conversion > General 
Overview

HN25[ ]  Intentional Torts, Conversion

For an object to be the subject of a conversion claim it must 
be a specific chattel, which is an identifiable object of 
property of which the plaintiff is wrongfully deprived.

Torts > Intentional Torts > Conversion > Elements

HN26[ ]  Conversion, Elements

While some Illinois courts require a demand in order to state a 
claim for conversion, a demand is not required if it would be 
futile. For example, a demand is useless where a defendant 
has altered a plaintiff's property so that it can no longer be 
returned in its unaltered state.

Counsel:  [*1] For Francis Sadowski, Dr., Plaintiff: Cathleen 
M. Combs, Daniel A. Edelman, Dulijaza Clark, James O. 
Latturner, Edelman, Combs, Latturner & Goodwin, LLC, 
Chicago, IL.

For Med1online, LLC, Defendant: Spencer J. Marks, LEAD 
ATTORNEY, Bruce Michael Friedman, Jonathan D. Rosen, 
Laser, Pokorny, Schwartz, Friedman & Economos, P.C., 
Chicago, IL.

For United States of America, Defendant: Jonathan E. 
Zimmerman, Kathryn L. Weyer, United States Department of 
Justice, Washington, DC; Thomas P. Walsh, United States 
Attorney's Office (NDIL), Chicago, IL.

Judges: MARVIN E. ASPEN, United States District Judge.

Opinion by: MARVIN E. ASPEN

Opinion

MEMORANDUM OPINION AND ORDER

Presently before us are Dr. Francis Sadowski's ("Plaintiff") 
Motion for Class Certification and Med1 Online, LLC's 
("Defendant") Motion to Dismiss. For the reasons set forth 
below, we grant Plaintiff's Motion for Class Certification and 
deny Defendant's Motion to Dismiss.

BACKGROUND

On March 31, 2008, we granted Plaintiff leave to filed his 
Second Amended Complaint. Plaintiff's Second Amended 
Complaint contains virtually identical allegations to his 
previous two complaints. Specifically, he alleges that 
Defendant and other unknown John Does 1-10 were 
responsible for  [*2] sending two identical unsolicited faxes 
advertising Defendant's products, despite no prior relationship 
with Defendant. (2d Am. Compl. PP 4, 5, 9, 10, 13). In 
addition, he claims that Defendant has transmitted similar 
faxes to at least 40 other people in Illinois. (Id. P 16). His 
complaint includes three counts: (1) violation of the 
Telephone and Consumer Protection Act, 47 U.S.C. § 227 
("TCPA") ("Count I")), (2) violation of the Illinois Consumer 
Fraud Act, 815 ILCS 505/2 ("ICFA") ("Count II"), and (3) a 
state law conversion claim ("Count III").

Despite the fact that we denied Plaintiff's Preliminary Motion 
for Class Certification on February 20, 2008, Plaintiff now 
seeks class certification based upon the amended class 
definition in his Second Amended Complaint. In addition, on 
March 31, 2008, we permitted Defendant to file its Motion to 
Dismiss Counts II and III of the Second Amended Complaint 
for failure to state a claim.

ANALYSIS

As indicated above, this Opinion decides two motions: (A) 
Plaintiff's Motion for Class Certification and (B) Defendant's 
Motion to Dismiss. We address each below.

A. Plaintiff's Motion for Class Certification

HN1[ ] Pursuant to Rule 23(a), a class may be certified 
 [*3] "only if (1) the class is so numerous that joinder of all 
members is impracticable, (2) there are questions of law or 
fact common to the class, (3) the claims or defenses of the 
representative parties are typical of the claims or defenses of 
the class, and (4) the representative parties will fairly and 
adequately protect the interests of the class." Fed. R. Civ. P. 
23(a). If the numerosity, commonality, typicality, and 
adequacy requirements are satisfied, the plaintiff must also 
demonstrate that the proposed class qualifies under at least 
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one of the three subsections of Rule 23(b). Fed. R. Civ. P. 
23(b); Cavin v. Home Loan Ctr., Inc., 236 F.R.D. 387, 391 
(N.D. Ill. 2006). Here, Plaintiff seeks certification under Rule 
23(b)(3), which permits class actions where "questions of law 
or fact common to the members of the class predominate over 
any questions affecting individual members, and . . . a class 
action is superior to other available methods for the fair and 
efficient adjudication of the controversy." Fed. R. Civ. P. 
23(b)(3).

HN2[ ] Plaintiff bears the burden of showing that the 
proposed class meets the requirements for certification and 
that the "class is indeed identifiable as a class."  [*4] Oshana 
v. Coca-Cola Co., 472 F.3d 506, 513 (7th Cir. 2006); see also 
Retired Chi. Police Ass'n v. City of Chi., 7 F.3d 584, 596 (7th 
Cir. 1993); Hernandez v. Midland Credit Mgmt., Inc., 236 
F.R.D. 406, 410 (N.D. Ill. 2006). In evaluating a motion for 
class certification, we accept as true all allegations made in 
support of certification and do not examine the merits of the 
case. See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 177-78, 
94 S. Ct. 2140, 2152-53, 40 L. Ed. 2d 732 (1974); Retired 
Chi. Police Ass'n, 7 F.3d at 598. In addition, we retain broad 
discretion in determining whether class certification is 
appropriate given the particular facts of the case. Keele v. 
Wexler, 149 F.3d 589, 592 (7th Cir. 1998); Cavin, 236 F.R.D. 
at 391; Murray v. New Cingular Wireless Servs., Inc., 232 
F.R.D. 295, 298 (N.D. Ill. 2005).

On February 20, 2008, we held that Plaintiff's class definition 
1 was not sufficiently identifiable because it required us to 
investigate the relationship between Defendant and each 
potential class member. See Sadowski v. Medl Online, LLC, 
No. 07 C 29783, 2008 U.S. Dist. LEXIS 12372, 2008 WL 
489360, at *3 (N.D. Ill. Feb. 20, 2008). Subsequently, 
Plaintiff amended his class definition to include:

"(a) all persons with  [*5] Illinois fax numbers; (b) who, 
during October, 2006 (c) were sent faxes in the form 
attached as Exhibits A-B by or on behalf of defendant 
Med 1 Online promoting its goods or services for sale."

(Class Cert. Mot. at 1). Thus, Plaintiff has eliminated the 
fourth prong from its previous definition in hopes that this 
will create a sufficiently identifiable class to permit class 

1 Plaintiff's previous class definition included: "(a) all persons with 
Illinois fax numbers; (b) who, on or after a date four years 
(Telephone Consumer Protection Act - Count I), three years (Illinois 
Consumer Fraud Act - Count II), or five years (conversion - Count 
III), prior to the filing of this action, (c) were sent advertising faxes 
by defendant (d) and with respect to whom defendant cannot 
provide evidence of express consent or an established business 
relationship prior to the transmission of the faxes." (Prelim. Class 
Cert. Mot. at 1) (emphasis added).

certification.

Defendant now argues that Plaintiff's motion for class 
certification should be denied because his class definition fails 
to establish a legal claim and he has not shown the Rule 23 
requirements of numerosity, commonality, and typicality. 2

1. Class Definition

Defendant argues that because the amended class definition 
does not reference a lack of business relationship with 
Defendant it fails to establish a legal claim. Defendant claims 
that "Plaintiff's proposed amended class definition must 
include some mention of each element of the legal claim 
relied upon in order to establish a proper class definition that 
meets the mandatory tests to certify a class." (Class Cert. 
Resp. at 3). We disagree. HN3[ ] While we acknowledge 
that a fax must be "unsolicited" in order to recover under the 
TCPA, there is no requirement in Rule 23 that Plaintiff's class 
must be defined in terms of the statute allegedly violated. See 
Fed. R. Civ. P. 23(a), (b). To the contrary, as we held in our 
February 20, 2008 opinion, defining a class in terms of the 
elements of a statute would be the "equivalent to deciding the 
merits of class members' claims," and thus impermissible. 
Foreman v. Pra III, LLC, No. 05 C 3372, 2007 U.S. Dist. 
LEXIS 15640, 2007 WL 704478, at *6 (N.D. Ill. Mar. 5, 
2007). So long as Plaintiff can establish the requirements of 
Rule 23, as we discuss below,  [*7] then class certification is 
proper.

2. Rule 23 Requirements

a. Numerosity

HN4[ ] According to the first requirement of Rule 23(a)(1), 
a class may only be certified if it is "so numerous that joinder 
of all members is impracticable." Fed. R. Civ. P. 23(a)(1). 
"Although there is no 'bright line' test for numerosity, a class 
of forty is generally sufficient." McCabe v. Crawford & Co., 
210 F.R.D. 631, 643 (N.D. Ill. 2002). In addition, while "[i]t 
is not required that the plaintiff know the precise number of 
class members, . . . a mere conclusory allegation that joinder 
is impractical or speculation as to the size of the class is 
insufficient." Id.; see also Marcial v. Coronet Ins. Co., 880 
F.2d 954, 957 (7th Cir. 1989).

Plaintiff argues that it has established that joinder of all class 
members is impracticable because Defendant contracted with 
WestFax to send at least 380,919 faxes over a three day 

2 Defendant  [*6] does not dispute that Plaintiff has met the adequacy 
requirement of Rule 23(a)(4). (See Class Cert. Resp. at 11).
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period. (Class Cert. Mot. at 5; Class Cert. Reply at 1). He 
argues that because 4.3% of the country's population is 
located in Illinois and Defendant made no attempt to exclude 
Illinois residents, it is reasonable to estimate that at least 
10,000 Illinois residents received the faxes at issue. (Class 
 [*8] Cert. Reply at 5). Thus, Plaintiff claims he has more 
than satisfied its allegations of proving that at least 40 persons 
in Illinois are members of the class.

While Defendant does not deny the possibility that at least 
380,900 faxes were sent nationwide, it nonetheless claims that 
Plaintiff's class size amounts to nothing more than speculation 
because the list of specific fax numbers that received the faxes 
at issue no longer exists. (Class Cert. Resp. at 7). Thus, it 
claims that Plaintiff cannot demonstrate that anyone in Illinois 
other than himself received these faxes, despite 18 months of 
discovery. (Id. at 6).

While we agree that Plaintiff's allegations regarding 
numerosity amount to estimates, we find that they amount to 
more than mere conclusory allegations or speculation. See 
Marcial, 880 F.2d at 957. We find that common sense allows 
us to infer that of the 380,919 faxes sent, a good number of 
those were received by Illinois residents. See Rahman v. 
Chertoff, 244 F.R.D. 443, 450 (N.D. Ill. 2007) (finding that 
the plaintiff was able to establish "beyond mere speculation 
that the size of [its] putative classes [was] sufficiently large" 
based upon statistical percentages); Ringswald v. County of 
DuPage, 196 F.R.D. 509, 511-12 (N.D. Ill. 2000) 
 [*9] (examining statistics regarding population of counties 
and numbers of criminal detainees to allow common sense 
conclusion that class consisted of at least hundreds of people 
who were charged an unlawful fee); see also Alba Conte & 
Herbert B. Newberg, Newberg on Class Actions § 3:5 (4th ed. 
2007) ("While the plaintiff has the burden of showing that 
joinder is impracticable, a good-faith estimate should be 
sufficient when the number of class members is not readily 
ascertainable."). In addition, we find that it would be unfair to 
hold otherwise given that the missing list of recipients was 
last in Defendant's possession.

2. Commonality

HN5[ ] Rule 23(a)(2) requires that there be at least one 
question "of law or fact common to the class," and is satisfied 
by showing "a common nucleus of operative fact." Keele, 149 
F.3d at 594. Here, Plaintiff's proposed class consists of those 
Illinois residents who received Defendant's faxes as part of 
the same October 2006 advertising campaign. Thus, all class 
members claims' arise from the same transaction or 
occurrence (i.e., they all received the same faxes as a result of 
the same advertising campaign). Therefore, we find that this 

requirement has been met.

Defendant  [*10] argues that Plaintiff has not established the 
commonality requirement because in order to qualify as a 
member of the class, each potential plaintiff would have to 
prove "'whether a specific transmission to its machine was 
without express invitation or permission on its part.'" (Class 
Cert. Resp. at 9 (quoting Forman v. Data Transfer Inc., 164 
F.R.D. 400, 404 (E.D. Pa. 1995)). While we agreed with this 
reasoning in our February 20, 2008 opinion, Plaintiff's 
amended class definition has eliminated this concern because 
the class is no longer defined in terms that would essentially 
require us to decide the merits of each potential class 
member's claim to decide if they were part of the class. 
Sadowski, No. 07 C 29783, 2008 U.S. Dist. LEXIS 12372, 
2008 WL 489360, at *4 (finding class definition 
unidentifiable because it "would involve highly fact-specific 
inquiries into the circumstances surrounding the transmission 
of each fax stage); see also Foreman v. Pra III, LLC, No. 05 
C 3372, 2007 U.S. Dist. LEXIS 15640, 2007 WL 704478, at 
*6 (N.D. Ill. Mar. 5, 2007) (distinguishing the class in Kenro 
from the class at issue because "the class definition does not 
so closely track the language of the relevant statute . . . as to 
indicate that evaluating  [*11] class membership will be 
equivalent to deciding the merits of class members' claims").

3. Typicality

HN6[ ] Rule 23(a)(3) requires that "the claims or defenses 
of the representative parties are typical of the claims or 
defenses of the class." This inquiry "primarily directs the 
district court to focus on whether named representatives' 
claims have the same essential characteristics as claims of the 
class at large." Retired Chi. Police Ass'n, 7 F.3d at 597.

Defendant makes the same arguments against typicality that it 
does against commonality: that Plaintiff's claim is not typical 
because we will have to determine whether each class 
member gave defendant permission to determine class 
membership. For the reasons stated above, this argument is 
unpersuasive in light of Plaintiff's amended class definition. 
In addition, the fact that Defendant may be able to argue later 
that it has an established business relationship with some class 
members does not prevent a finding of typicality at this stage 
of proceedings. This is becauseHN7[ ]  Defendant 
ultimately has the burden of proof regarding this defense, see 
In re Matter of Rules & Regs. Implementing the Tel. 
Consumer Protection Act of 1991 & the Junk Fax Prevention 
 [*12] Act of 2006, 21 F.C.C.R. 3787, 3794 (Apr. 6, 2006), 
and typicality "should be determined with reference to 
defendant's actions, not with respect to particularized defenses 
it might have against certain class members." Wagner v. 
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NutraSweet Co., 95 F.3d 527, 534 (7th Cir. 1996); see also 
Ramirez v. NutraSweet Co., No. 95 C 130, 1996 U.S. Dist. 
LEXIS 13462, 1996 WL 529413, at *3 (N.D. Ill. Sept. 11, 
1996) ("Contrary to Defendant's assertion it is well-settled 
and clear that HN8[ ] unique defenses do not necessarily 
preclude the court's finding of typicality; 'it is only when a 
unique defense will consume the merits of a case that a class 
should not be certified.'"). Plaintiff's claims and the other 
proposed class members' claims all arise from Defendant's 
October 2006 fax campaign. Therefore, Plaintiff's claim is 
typical of the class.

4. Predominance and Superiority

HN9[ ] Because Plaintiff is seeking certification under Rule 
23(b)(3), he also must show that "questions of law or fact 
common to the members of the class predominate over any 
questions affecting individual members, and . . . a class action 
is superior to other available methods for the fair and efficient 
adjudication of the controversy." Fed. R. Civ. P. 23(b)(3). 
While  [*13] Defendant does not specifically address these 
requirements in its response, it appears to adopt the same 
arguments that it used to contest the commonality and 
typicality arguments above. (See Class Cert. Resp. at 10).

First, HN10[ ] predominance requires that Plaintiff "show 
that common issues not only exist but outweigh the individual 
questions." Dhamer v. Bristol-Myers Squibb Co., 183 F.R.D. 
520, 529-30 (N.D. Ill. 1998). Common questions in this case 
will include how numbers were generated from Defendant's 
database and whether Defendant's actions amounted to 
conversion and violated the TCPA and ICFA. While 
eventually we may have to investigate whether each claimant 
had an established business relationship with the Defendant, 
there is currently no evidence before us that "resolution of the 
individual issues will consume more time or resources than 
the resolution of common issues." Hinman v. M & M Rental 
Ctr., Inc., No. 06 C 1156, 545 F. Supp. 2d 802, 2008 U.S. 
Dist. LEXIS 27835, at *11 (N.D. Ill. Apr. 7, 2008). For 
example, this issue might be resolved by examining the 
source of the numbers in the database as well as how 
Defendant selected who was to receive the October 2006 
faxes.

In addition, class treatment  [*14] appears to be the superior 
method of handling Plaintiff's claims. HN11[ ] In consumer 
actions involving small individual claims, such as this one, 
class treatment is often appropriate because each member's 
damages "may be too insignificant to provide class members 
with incentive to pursue a claim individually." Murray, 232 
F.R.D. at 303 (internal quotations omitted); see also Hinman, 
No. 06 C 1156, 545 F. Supp. 2d 802, 2008 U.S. Dist. LEXIS 

27835, at *11-12 ("[R]esolution of the issues on a classwide 
basis, rather than in thousands of individual lawsuits (which 
in fact may never be brought because of their relatively small 
individual value), would be an efficient use of both judicial 
and party resources."). 3

B. Defendant's Motion to Dismiss Counts II and III

Defendant argues that we should dismiss Plaintiff's complaint 
because: (1) his ICFA and conversion claims are subsumed by 
his TCPA claims; (2) he has failed to state an ICFA claim; 
and (3) he has failed to state a claim for conversion. We 
address these arguments below.

1. Standard of Review

HN13[ ] A court may grant a motion to dismiss under 
Federal Rule of Procedure 12(b)(6) when "it appears beyond 
all doubt that the plaintiff can prove no set of facts in support 
of his claim which would entitle him to relief." Conley v. 
Gibson, 355 U.S. 41, 45-46, 78 S. Ct. 99, 102, 2 L. Ed. 2d 80 
(1957). The purpose of a motion to dismiss under 12(b)(6) is 
to test the sufficiency of the complaint, not to decide the 
merits of the case. Gibson v. City of Chi., 910 F.2d 1510, 
1520 (7th Cir. 1990). A sufficient complaint need not give 
"detailed factual allegations," but it must provide more than 
"labels and conclusions, and a formulaic recitation of the 
elements of a cause of action." Bell Atlantic Corp. v. 
Twombly, 127 S. Ct. 1955, 1964-65, 167 L. Ed. 2d 929 
(2007).

2. Plaintiff's TCPA claims do not subsume his ICFA and 
conversion claims.

Defendant  [*16] argues that we should dismiss Counts II and 
III because they are subsumed by Plaintiff's TCPA claim. As 
an initial matter, we note that while Defendant mentions this 
argument on the first page of its Motion to Dismiss, the rest of 
its motion fails to address this point. (Mot. to Dismiss at 1). In 
fact, Defendant does not offer any support for this argument 

3 HN12[ ] In assessing predominance and superiority, one of the 
factors listed in Rule 23(b)(3) is "the difficulties likely to be 
encountered in the management of a class action." We note that 
while Plaintiff has satisfied the requirements for class certification, if 
practical issues arise later in the course of litigation, such as how to 
ensure proper notice to class claimants if no information regarding 
their identities is recovered after further discovery, we reserve the 
right to revisit whether the class action  [*15] is the superior method 
for this particular case.
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until its reply brief. (Mot. to Dismiss Reply at 13-14). 
However, HN14[ ] it is improper to raise an argument for 
the first time in a reply because it deprives the plaintiff of an 
opportunity to respond. See Polansky v. Anderson, No. 04 C 
3526, 2006 U.S. Dist. LEXIS 49174, 2006 WL 2038603, at *6 
n.6 (N.D. Ill. July 19, 2006).

Nonetheless, even addressing this argument we find that it 
lacks merit. Defendant relies on NAACP v. American Family 
Mutual Insurance Co., 978 F.2d 287 (7th Cir. 2000) to argue 
that because all three counts involve the same set of facts, 
they cannot all be pled in federal court. NAACP is 
distinguishable, however, because it involved whether a "final 
judgment" under Rule 54(b) had issued to permit appellate 
jurisdiction and not whether a count must be dismissed at the 
motion-to-dismiss stage. In NAACP, the Seventh Circuit 
distinguished between a "claim  [*17] for relief" and a "cause 
of action," and held that a district court's decision is not 
appealable if the district court retains other counts that 
involve substantially similar facts. Id. at 291-93. Here, even 
though Counts I, II, and III are all premised on the same set of 
facts, HN15[ ] "so long as plaintiffs' allegations state a 
claim for relief under some theory, it is immaterial at the 
motion-to-dismiss stage to rule on whether they could or 
could not recover under all of the potential theories presented 
on the same set of facts." Marcavage v. City of Chi., 467 F. 
Supp. 2d 823, 834 (N.D. Ill. 2006).

3. ICFA

HN16[ ] The ICFA prohibits "unfair or deceptive acts or 
practices, including . . . misrepresentation or the concealment, 
suppression or omission of any material fact . . . in the 
conduct of any trade or commerce." 815 ILCS 505/2. As 
many courts have observed, we should liberally construe the 
ICFA, utilizing it "to the greatest extent possible to eliminate 
all forms of deceptive or unfair business practices." Miller v. 
William Chevrolet/GEO, Inc., 326 Ill. App. 3d 642, 654-55, 
762 N.E.2d 1, 11-12, 260 Ill. Dec. 735 (2001) (internal 
citations omitted); see also Thacker v. Menard, Inc., 105 F.3d 
382, 386 (7th Cir. 1997);  [*18] Barr v. Safeco Ins. Co. of 
Am., 583 F. Supp. 248, 257 (N.D. Ill. 1984).

Here, Plaintiff alleges that Defendant "engaged in unfair acts 
and practices . . . by sending unsolicited fax advertising to 
plaintiff and others." (2d Am. Compl. P 33). Specifically, he 
alleges that this practice was "unfair" because it is "contrary 
to public policy, unscrupulous, [] caused injury to recipients 
of their advertising" by requiring recipients "to bear the cost" 
Defendant's advertising, and thus gave "defendants an unfair 
competitive advantage over businesses that advertise 
lawfully." (Id. PP 35, 38). Defendant argues that Plaintiff has 

failed to establish a claim under the ICFA because he did not 
allege adequately that the transmission of the fax was an 
"unfair" act 4 and that Defendant had the requisite intent.

HN17[ ] Illinois courts examine three factors to determine 
whether a practice is "unfair" under the ICFA: "(1) whether 
the practice offends public policy; (2) whether it is immoral, 
 [*19] unethical, oppressive, or unscrupulous; [and] (3) 
whether it causes substantial injury to consumers." Robinson 
v. Toyota Motor Credit Corp., 201 Ill. 2d 403, 417-18, 775 
N.E.2d 951, 960-61, 266 Ill. Dec. 879 (2002) (citing FTC v. 
Sperry & Hutchinson Co., 405 U.S. 233, 244 n.5, 92 S. Ct. 
898, 31 L. Ed. 2d 170 (1972)); see also Centerline Equip. 
Corp. v. Banner Pers. Serv., Inc., No. 07 C 1611, 545 F. 
Supp. 2d 768, 2008 U.S. Dist. LEXIS 15946, 2008 WL 
597604, at *8 (N.D. Ill. Mar. 3, 2008). "'[A] practice may be 
unfair because of the degree to which it meets one of the 
criteria or because to a lesser extent it meets all three.'" 
Robinson, 201 Ill. 2d at 418, 775 N.E.2d at 961 (quoting 
Cheshire Mortgage Serv., Inc. v. Montes, 223 Conn. 80, 612 
A.2d 1130, 1143-44 (Conn. 1992)).

a. Public Policy

HN18[ ] A practice offends public policy if "it violates a 
standard of conduct set out by an existing statute or common 
law doctrine that typically governs such situations." W. Ry. 
Devices Corp. v. Lusida Rubber Prods., Inc., No. 06 C 0052, 
2006 U.S. Dist. LEXIS 43867, 2006 WL 1697119, at *4 (N.D. 
Ill. June 13, 2006). This factor weighs in Plaintiff's favor 
because sending unsolicited faxes is considered unlawful 
under both the TCPA and Illinois law, 720 ILCS 5/26-3. See 
Centerline, No. 07 C 1611, 2008 U.S. Dist. LEXIS 15946, 
2008 WL 597604, at *8.

b. Oppressive

As  [*20] indicated above,HN19[ ]  the second factor in the 
Robinson analysis looks at whether Defendant's actions are 
"immoral, unethical, oppressive, or unscrupulous." Robinson, 
201 Ill. 2d at 417-18, 775 N.E.2d at 961. "Conduct is 
oppressive only if it imposes a lack of meaningful choice or 
an unreasonable burden on its target." Centerline, No. 07 C 
1611, 2008 U.S. Dist. LEXIS 15946, 2008 WL 597604, at *8; 
see also Robinson, 201 Ill. 2d at 419-20, 775 N.E.2d at 962. 
Plaintiff alleges that Defendant's conduct was "unscrupulous" 
and unfair because it shifted its advertising costs to recipients. 
(2d Am. Compl. PP 35, 38, 39). Defendant argues that these 

4 Defendant also argues that Plaintiff's allegations are not specific 
enough because he merely alleges that Defendant "engaged in unfair 
acts and practices," which is an improper legal conclusion. (Mot. to 
Dismiss Reply at 3).
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allegations are not sufficient to properly plead 
"oppressiveness" and that the transmission of two single-page 
faxes is not "oppressive" under the ICFA as a matter of law.

First, Defendant claims that Plaintiff's allegations contain 
insufficient facts regarding the oppressiveness of receiving 
Exhibits A and B. (Mot. to Dismiss Reply at 4-5). However, 
HN20[ ] even though ICFA claims often involve fraud and 
Rule 9(b) requires fraud to be pled with particularity, courts in 
our district have held that there is no heightened pleading 
requirement when an ICFA claim alleges an unfair practice, 
 [*21] such as in this case, rather than a deceptive one. See 
Thomas v. Arrow Fin. Servs., LLC, No. 05 C 5699, 2006 U.S. 
Dist. LEXIS 63156, 2006 WL 2438346, at *7 (N.D. Ill. Aug. 
17, 2006) ("Allegations of unfair acts under the ICFA do not 
need to comply with Rule 9."); Strohmaier v. Yemm 
Chevrolet, 211 F. Supp. 2d 1036, 1043 (N.D. Ill. 2001) 
("[S]ome claims that arise under the ICFA may not be fraud 
claims and may fall outside the scope of Rule 9(b)."); Gaddy 
v. Galarza Motor Sport L.T.D, No. 00 C 3893, 2000 U.S. Dist. 
LEXIS 13881, 2000 WL 1364451, at *4 (N.D. Ill. Sept. 20, 
2000) (finding that Rule 9(b)'s pleading standards 
"inapplicable" because the ICFA "prohibits not only fraud, 
but a broad array of unfair practices"). Therefore, Plaintiff's 
allegations are sufficient to satisfy the federal notice pleading 
requirements. See Fed. R. Civ. P. 8(a).

Defendant also argues that, as a matter of law, faxes that 
include removal numbers are not "oppressive." Defendant 
relies upon nonprecedential cases that hold that including a 
removal number on unsolicited faxes defeats oppressiveness 
because it creates a "reasonable alternative to the receipt of 
additional messages." Lusida, No. 06 C 0052, 2006 U.S. Dist. 
LEXIS 43867, 2006 WL 1697119, at *5 (citing Whiting Corp. 
v. MSI Marketing, Inc., No. 02 CH 6332, slip op. at 17-18 (Ill. 
Cir. Ct. Apr. 3, 2003)).  [*22] Defendant also distinguishes 
the recent Centerline decision, which held that unsolicited 
faxes can be "oppressive," by arguing that the faxes at issue in 
that case did not include removal numbers. (Mot. to Dismiss 
Reply at 5); see also Centerline, No. 07 C 1611, 2008 U.S. 
Dist. LEXIS 15946, 2008 WL 597604, at *8.

However, we find this reasoning unpersuasive, especially at 
this stage of the proceedings. HN21[ ] Even if a recipient of 
an unsolicited fax can later remove himself from the 
possibility of receiving future faxes, this does nothing to 
compensate the recipient for the injury that has already 
resulted from the receipt of the fax in the first place. See 
Tudor v. Jewel Food Stores, Inc., 288 Ill. App. 3d 207, 211, 
681 N.E.2d 6, 8-9, 224 Ill. Dec. 24 (3d Dist. 1997) (finding 
that grocery store overcharges were not oppressive because 
customers were issued receipts and money-back guarantees 
for errors). In addition, the court in Centerline did not find 

oppressiveness merely because the fax failed to include a 
removal number. To the contrary, the court distinguished 
Tudor, and held that because there were no "procedures set up 
to compensate recipients for the losses  [*23] incurred as a 
result of the unwanted faxes," the plaintiff's complaint 
contained adequate allegations of oppressiveness. Id. We 
agree with the reasoning in Centerline, and find that Plaintiff's 
allegations are enough to show that he was deprived of "any 
meaningful choice," because, while it is possible that he may 
be able to avoid future faxes, 5 he was not able to avoid the 
original faxes and there is no evidence that he was somehow 
compensated for his losses.

Defendant also argues that two one-page faxes cannot be 
oppressive as a matter of law because they only cause 
minimal disruption. (Mot. to Dismiss Reply at 5 (citing Weiss, 
Dvorak & Dusek v. Human Res. Store, Inc., No. 03 CH 21867 
(Ill. Cir. Ct. Oct. 12, 2004))). In Weiss, the circuit court stated, 
without citing support, that sending one three-page fax "does 
not rise to the level of oppression envisioned by the drafters 
of ICFA." Weiss, No. 03 CH 21867, slip op. at 13. However, 
because the ICFA was designed to protect consumers, we are 
instructed by the Illinois Supreme Court to interpret the ICFA 
liberally,  [*24] and we must accept all of Plaintiff's well-pled 
allegations as true for purposes of a 12(b)(6) motion to 
dismiss. As a result, we find his allegations sufficient to 
demonstrate this Robinson factor.

c. Substantial Injury

Defendant argues that Plaintiff has failed to allege a 
substantial injury to consumers. HN22[ ] A practice may 
cause substantial injury to consumers as a whole, even if only 
"very small individual harms." Centerline, No. 07 C 1611, 
2008 U.S. Dist. LEXIS 15946, 2008 WL 597604, at *9 (citing 
People ex rel. Hartigan v. Stianos, 131 Ill. App. 3d 575, 581, 
475 N.E.2d 1024, 1029, 86 Ill. Dec. 645 (2d Dist. 1985)). 
Here, Plaintiff has alleged that "Plaintiff and each class 
member suffered damages . . . in the form of paper and ink 
consumed." (2d Am. Compl. P 36). While Defendant argues 
that Plaintiff himself has not suffered a substantial injury 
since he only received two faxes, we must look to the injury 
of the whole class as well as the injury to consumers. See 
Robinson, 201 Ill. 2d at 418 (holding that third factor is 
"whether it causes substantial injury to consumers" (emphasis 
added)). Thus, Plaintiff's complaint adequately alleges that he 
suffered substantial injury.

d. Intent

5 We note that the parties dispute the effectiveness of the removal 
numbers. However, we need not resolve this issue here.
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Defendant finally argues that we must dismiss Plaintiff's 
 [*25] ICFA claim because he has not pled that Defendant had 
the requisite intent. (Mot. to Dismiss at 7). As we indicated 
above, to plead an unfair act Plaintiff need only satisfy the 
notice pleading requirements of Rule 8(a). In addition, intent 
is not a material fact under the ICFA. See Roberts v. Robert V. 
Rohrman, Inc., 909 F. Supp. 545, 549-50 (N.D. Ill. 1995); 
Heastie v. Comm. Bank of Greater Peoria, 727 F. Supp. 1133, 
1139 (N.D. Ill. 1989); see also Dwyer v. Am. Exp. Co., 273 Ill. 
App. 3d 742, 749, 652 N.E.2d 1351, 1357, 210 Ill. Dec. 375 
(1st Dist. 1995). Instead,HN23[ ]  the ICFA only requires 
that the defendant act "with intent that others rely upon" the 
unfair practice at issue. 815 ILCS 505/2; see also Dwyer, 273 
Ill. App. 3d at 749 ("A party is considered to intend the 
necessary consequences of his own acts or conduct."). Thus, 
for purposes of the Defendant's 12(b)(6) motion Plaintiff's 
allegations are sufficient.

4. Conversion

HN24[ ] To state a claim for conversion a plaintiff must 
allege: "(1) an  [*26] unauthorized and wrongful assumption 
of control, dominion, or ownership by defendant over its 
property; (2) its right to the property; and (3) its right to 
immediate possession of the property, absolutely, and 
unconditionally." Centerline, No. 07 C 1611, 2008 U.S. Dist. 
LEXIS 15946, 2008 WL 597604, at *10 (citing Gen. Motors 
Corp. v. Douglass, 206 Ill. App. 3d 881, 886, 565 N.E.2d 93, 
96-97, 151 Ill. Dec. 822 (1st Dist. 1990)). Defendant argues 
that Plaintiff has failed to state a claim for conversion because 
he has not alleged conversion of any specific chattel that can 
be the subject of a conversion claim and that he made the 
required demand for return of his property. (Mot. to Dismiss 
at 1-2). 6 We address these arguments below.

a. Specific Chattel

HN25[ ] For an object to be the subject of a conversion 
claim it must be a "specific chattel," which is "an identifiable 

6 Defendant also appears to be arguing that Plaintiff cannot state a 
claim for conversion because Plaintiff's loss is de minimis. See 
Rosario Fine Jewelry, Inc. v. Paddock Publ'ns, Inc., 443 F. Supp. 2d 
976, 980 (N.D. Ill. 2006) (noting that maxim "de minimis non curat 
lex" should apply to plaintiff's conversion claim because ink and 
paper used to generate one-page fax was "niggling"). However, we 
agree with the court in Centerline that "Illinois law does not require 
application of the de minimis rule to  [*27] class conversion claims 
founding upon very small individual losses, so long as those losses 
can plausibly be inferred to be substantial in the aggregate." 
Centerline, No. 07 C 1611, 2008 U.S. Dist. LEXIS 15946, 2008 WL 
597604, at *10.

object of property of which the plaintiff was wrongfully 
deprived." In re Thebus, 108 Ill.2d 255, 260, 483 N.E.2d 
1258, 1260, 91 Ill. Dec. 623 (Ill. 1985); see also Horbach v. 
Kaczmarek, 288 F.3d 969, 978 (7th Cir. 2002) (noting that a 
plaintiff can only state a conversion claim for money if the 
money is "a specific fund or specific money in coin or bills" 
versus an indeterminate sum). Defendant argues that the 
subject of Plaintiff's conversion claim, ink or toner and paper, 
are not the type of "specific chattel" that can be the subject of 
a conversion claim because they are fungible and not easily 
segregated. (Mot. to Dismiss at 8). However, we find that the 
amount of Plaintiff's ink or toner and paper used to print 
Defendant's two faxes are sufficiently tangible and specific to 
state a claim for conversion. See Centerline, No. 07 C 1611, 
2008 U.S. Dist. LEXIS 15946, 2008 WL 597604, at *11 
("Thus  [*28] the paper and toner resembles 'specific money 
in coin or bills' which can be the subject of a conversion 
action under Illinois law." (quoting Horbach, 288 F.3d at 
978)).

b. Demand

Defendant argues that Plaintiff cannot state a claim for 
conversion because he does not allege that he demanded the 
return of any toner or paper that was allegedly converted. 
(Mot. to Dismiss at 8). HN26[ ] While some Illinois courts 
require a demand in order to state a claim for conversion, a 
demand is not required if it would be futile. See Monroe 
County Water Cooperative v. Waterloo, 107 Ill. App. 3d 477, 
480, 437 N.E.2d 1237, 1240, 63 Ill. Dec. 315 (5th Dist. 1982). 
For example, a demand is "useless" where a defendant has 
altered a plaintiff's property so that it can no longer be 
returned "in its unaltered state." Loman v. Freeman, No. 
104289, 890 N.E.2d 446, 229 Ill. 2d 104, 2008 Ill. LEXIS 317, 
321 Ill. Dec. 724, 2008 WL 1746680, at * 13 (Ill. Apr. 17, 
2008) (finding plaintiff's conversion claim allegation 
sufficient in spite of fact that did not make demand for return 
of horse after defendant allegedly performed operation which 
made horse unsuitable for racing); see also Brill v. Becktold 
Enters., Inc., 06 CH 1520, slip op. at 8 (finding that plaintiff 
was not required to demand the  [*29] return of toner and 
paper because "[o]nce the advertisements were printed out by 
the fax machines, the paper and toner were irretrievably 
lost"). Here, Plaintiff is alleging that Defendant converted his 
paper and toner by making them "unusable." (2d Am. Compl. 
P 50). Plaintiff is not alleging that Defendant is still in 
possession of its converted property. Instead, like in Loman, 
Plaintiff is pursuing a claim for conversion by destruction or 
alteration, see Restatement (Second) of Torts § 226 (1965). A 
demand would have been futile because not only was 
Defendant never in possession of these objects, but after they 
were used to print Defendant's advertisements, Defendant 
could no longer return them in their unaltered state. 
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Therefore, we find that Plaintiff was not required to allege 
that he demanded the return of his toner and paper.

CONCLUSION

For the reasons described above, we grant Plaintiff's Motion 
for Class Certification and deny Defendant's Motion to 
Dismiss. It is so ordered.

/s/ Marvin E. Aspen

MARVIN E. ASPEN

United States District Judge

Date: May 27, 2008

End of Document
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Opinion

OPINION AND ORDER OF PRELIMINARY 
APPROVAL, CERTIFICATION OF THE 
SETTLEMENT CLASS, APPROVAL OF THE NOTICE 
PLAN, AND SCHEDULING A DATE FOR A FINAL 
FAIRNESS HEARING

This matter is before the Court on the parties' motion for 
preliminary approval of class action settlement and publishing 
of notice, and setting of a final fairness hearing filed by 
Shannon Schulte,  [*2] individually and on behalf of the 
proposed settlement class (as defined below), requesting that 
the Court enter an Order: (1) finding that the Settlement 
Agreement, which was filed with the Court on May 27, 2010, 
is within the range of fair, reasonable, and adequate, and in 
the best interest of the Settlement Class; (2) approving the 
Notice Plan; (3) appointing Hilsoft Notifications as the Notice 
Specialist; (4) appointing Epiq Systems Class Action & 
Claims Solutions, or any other nationally recognized class 
action claims administrator agreed upon by the Settling 
Parties, as Claims Administrator; (5) certifying, pursuant to 
Federal Rule of Civil Procedure 23, the Settlement Class for 
settlement purposed only; (6) appointing Ben Barnow, 
Barnow and Associates, P.C., Burton H. Finkelstein, 
Finkelstein Thompson LLP, Hassan A. Zavareei, Tycko & 
Zavareei LLP, and David J. Worley, Evangelista & 
Associates as Settlement Class Counsel; and (7) scheduling a 
Final Fairness Hearing to consider final approval of the 
settlement.

Having reviewed and considered the settlement agreement, 
the motion and memorandum in support of preliminary 
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approval of the settlement, the objections of Michelle Keyes, 
 [*3] Amanda Ratliff, and Verdel Ratliff to the preliminary 
approval, the Defendant's and Plaintiffs' responses to the 
objections, and the memoranda submitted on the recent 
decision in Gutierrez v. Wells Fargo Bank, N.A., 730 F. Supp. 
2d 1080 (N.D. Cal. 2010) the Court grants the motion for 
preliminary approval on the terms and conditions set forth 
below.

BACKGROUND

Plaintiffs filed their class action complaint on November 21, 
2009, alleging that the defendant Fifth Third Bank violated 
the Illinois Consumer Fraud and Deceptive Business Practices 
Act, breached its contracts with its customers, and has been 
unjustly enriched by "improperly assessing customers' 
overdraft charges for insufficient funds on debit/check card 
purchases and ATM withdrawals through the re-sequencing 
of transactions in order to maximize the overdraft charges 
[defendant] could collect." Compl. at ¶ 1. Jurisdiction was 
premised on the Class Action Fairness Act of 2005, 28 U.S.C. 
§1332(d). 1

After briefing on Defendant's motion to dismiss, the parties 
entered into a settlement agreement on May 27, 2010. The 
agreement provides for, inter alia:

• A Settlement Class of "[a]ll persons in the United 
States who hold or held a Fifth Third Account who at 
any time during the Class Period incurred at least one 
Overdraft Fee (as defined in the Settlement Agreement) 
associated with at least one Fifth Third Debit Card 
Transaction." 2

• A $9,500,000 Settlement Fund from which Settlement 
Class Members may receive reimbursement for overdraft 
charges incurred during any one continuous forty-five 
day period from October 21, 2004 to July 1, 2010. There 
is no cap on the amount that an individual Settlement 

1 On February 1, 2010, Marlene Willard filed a similar action in the 
Northern District of Georgia against Fifth Third. Willard v. Fifth 
Third Bank, N.D. Ga., Case No. 1:10-CV-0271-JOF. While Willard 
is not a party to this action,  [*4] she is a party to the settlement 
agreement, which provides that upon entry of final approval, the 
Willard action will be dismissed with prejudice. Willard and Schulte 
together are referred to as the "Representative Plaintiffs".

2 Overdraft Fee means an insufficient funds fee, overdraft fee, or 
other similar fee, incurred as a result of the "re-sequencing" of a 
Fifth Third Debit Card Transaction in non-chronological order that 
was not previously reversed, refunded, or returned to the Settlement 
Class Member by Defendant.

Class Member may recover. If, after fees, costs, 
expenses, and incentive awards are paid, the amount 
claimed by Class Members is less than the remaining 
amount, the remainder will be distributed to claimants on 
a pro rata basis, with each such Settlement Class 
Member  [*5] receiving up to (but not exceeding) three 
times the amount claimed on his or her Claim Form. All 
remaining amounts will be distributed through a cy pres 
to one nonprofit credit counseling organization in each of 
the twelve states in which Fifth Third has branches.
• Fifth Third agrees to modify its business practices to no 
longer re-sequence debits from highest to lowest amount; 
rather it will process all charges in the order that they are 
presented for payment. Fifth Third further agrees to train 
its call center telephone operators on issues related to 
overdraft charges and to authorize those operators to 
waive any overdraft fee for good cause (including an 
automatic waiver of one overdraft fee per year).

On June 9, 2010, Michelle Keyes, Amanda Ratliff and Verdel 
Ratliff (collectively the "Objectors") appeared and filed 
objections to the motion for preliminary approval of the 
proposed settlement.  [*6] Keyes is the named plaintiff in 
Keyes v. Fifth Third Bank, S.D. Fla. Case No. 10-cv-21283, 
an overlapping class action filed on April 2, 2010, which has 
been made part of Multidistrict Litigation Proceeding No. 
2036, In re Checking Account Overdraft Litigation, which is 
pending in the Southern District of Florida. The Objectors are 
represented by the Plaintiffs' Executive Committee in MDL 
No. 2036. 3 This Court considers each of Objectors' 
arguments below.

DISCUSSION

Courts review a motion for preliminary approval of a class 
action settlement to determine whether the proposed 
settlement is within the range of  [*7] possible approval. The 
hearing on the motion is not a "fairness hearing"; its purpose 
is to determine whether there is any reason to notify the class 
members of the proposed settlement and to proceed with a 
fairness hearing. Armstrong v. Board of School Directors of 
the City of Milwaukee, 616 F.2d 305, 314 (7th Cir.1980), 

3 On June 3, 2010, the Judicial Panel on Multidistrict Litigation ruled 
that in light of the settlement reached between the Representative 
Plaintiffs and the Defendant, the Schulte and Willard cases should 
not be transferred into MDL No. 2036. The Panel further ruled that 
the Schulte and Willard cases should not be centralized as a separate 
and new MDL in this district. The Panel noted that its ruling does not 
bar either the creation of a new MDL or the transfer of the actions to 
MDL No. 2036 in the event the settlement here is not approved or 
does not fully resolve these actions.
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overruled on other grounds by Felzen v. Andreas, 134 F.3d 
873 (7th Cir.1998). Also relevant to whether a proposed 
settlement should be preliminarily approved is whether it "has 
no obvious deficiencies and does not improperly grant 
preferential treatment to class representatives or segments of 
the class." Kaufman v. American Exp. Travel Related Servs. 
Co., 264 F.R.D. 438, 447 (N.D. Ill. 2009). Judges must 
exercise "the highest degree of vigilance in scrutinizing 
proposed settlements of class actions." Reynolds v. Beneficial 
Nat. Bank, 288 F.3d 277, 280 (7th Cir. 2002).

In view of this guidance from the court of appeals, this Court 
postponed ruling on the motion for preliminary approval to 
allow the filing of written objections. The Court also allowed 
the parties to respond in writing to the objections.

A. Evidence Regarding Value of Class Members' Claims

The Objectors  [*8] first argue that neither the Court nor the 
Class Members can determine the adequacy of the proposed 
settlement, because the parties have not presented a reliable 
estimate of class member damages against which the benefits 
of the settlement may be compared. The "most important 
factor relevant to the fairness of a class action settlement" is 
the "strength of plaintiff's case on the merits balanced against 
the amount offered in the settlement." Synfuel Techs., Inc. v. 
DHL Express (USA), Inc., 463 F.3d 646, 653 (7th Cir. 2006) 
(quoting In re General Motors Corp. Engine Interchange 
Litig., 594 F.2d 1106, 1132 (7th Cir.1979)); Sutton v. 
Bernard, 2002 U.S. Dist. LEXIS 14357, 2002 WL 1794048, *1 
(N.D. Ill. Aug. 5, 2002) ("The primary question is whether the 
proposed settlement amount is reasonable, given the risk and 
likely return to the class of continued litigation."). In 
conducting this analysis, the district court should begin by 
"quantify[ing] the net expected value of continued litigation 
to the class." Reynolds, 288 F.3d at 284-85. To do so, the 
court should "estimat[e] the range of possible outcomes and 
ascrib[e] a probability to each point on the range." Id. at 285. 
Although the Seventh Circuit has recognized  [*9] that "a 
high degree of precision cannot be expected in valuing a 
litigation," the court should nevertheless "insist that the 
parties present evidence that would enable possible outcomes 
to be estimated," so that the court can at least come up with a 
"ballpark valuation." Synfuel Techs., Inc., 463 F3d at 653 
(quoting Reynolds, 288 F.3d at 285). In essence, a court must 
weigh the value of the proposed settlement against the total 
amount that the class could recover, discounted by the 
weaknesses and risks inherent in the class' claims.

The parties have explained the value of the settlement to class 
members—which includes both monetary and non-monetary 
aspects. The parties also have identified weaknesses in the 

class' claims and the risks and uncertainties of future 
litigation. However, the Objectors correctly observe that the 
parties have not provided the Court with information 
regarding the likely "return to the class of continued 
litigation." Sutton, 2002 U.S. Dist. LEXIS 14357, 2002 WL at 
1794048, *1. Instead, Plaintiffs argue that the settlement is 
greater, on the basis of the bank's relative assets, than a 
settlement of similar claims against Bank of America 
approved by a California state court in Closson v.  [*10] Bank 
of America N.A., Cal. Super. Ct. No. CGC 04436877. The 
Court agrees with Objectors that this "'adequacy by analogy' 
argument is no substitute for the 'effort...to quantify the net 
expected value of continued litigation to the class' required by 
the Seventh Circuit." The Court cautions the parties that it 
cannot grant final approval unless the parties present evidence 
that would enable the Court to determine the potential value 
of Class Members' claims.

However, comparison of settlements in similar cases is 
relevant to whether a settlement is fair, adequate and 
reasonable. See, e.g. In re Linerboard Antitrust Litig., 292 F. 
Supp. 2d 631, 643 (E.D. Pa. 2003). That this settlement 
appears relatively generous when compared to settlements in 
analogous circumstances is sufficient to satisfy the standard 
for preliminary approval, placing it "within the range of 
possible [final] approval." Armstrong, 616 F.2d at 314. 4

4 The Objectors have provided the Court with the findings of fact and 
conclusions of law of the Court in Gutierrez v. Wells Fargo Bank, 
N.A., 730 F. Supp. 2d 1080 (N.D. Cal. 2010). In a 90-page opinion 
following a bench trial, the Gutierrez Court excoriated Wells Fargo 
 [*11] for its debit reordering practices and ordered it to pay $203 
million in restitution to its California customers and cease its 
reordering practices. While this award is of course the result of a 
bench trial, not of a settlement, it is relevant both to the strength of 
the Class's claims and the potential award were the Class to proceed 
to trial. In response to the Objectors' filing of the Gutierrez 
memorandum, the Plaintiffs contend that the award in Gutierrez in 
fact supports the fairness of this settlement [R. 54]. The Plaintiffs 
argue that when the Gutierrez award is reduced to account for the 
comparative sizes of Wells Fargo and Fifth Third, a similar award 
against Fifth Third Bank would have been approximately $29 
million. The $9.5 million settlement here (which does not account 
for the non-monetary relief) accordingly represents 32% of that $29 
million potential recovery—an amount within the range of other 
approved class action settlements. See, e.g. R. 54 at 4-5 citing Lazy 
Oil Co. v. Witco, 95 F. Supp. 2d 290, 339 (W.D. Pa. 1997) 
(approving settlement amounting to 5.35% of damages for the entire 
class period, and 25.5% of the damages within the limitations 
period); In re Domestic Air Transp. Antitrust Litig., 148 F.R.D. 297, 
325 (N.D. Ga. 1993)  [*12] (12.7 to 15.3%); In re Newbridge 
Networks Sec. Litig., 1998 U.S. Dist. LEXIS 23239, 1998 WL 
765724, *2 (D.D.C. Oct. 23, 1998) (6-12%). Like Plaintiffs, 
Defendant also submits that Gutierrez "helps demonstrate how the 

2010 U.S. Dist. LEXIS 144810, *7

Case: 1:19-cv-06662 Document #: 134 Filed: 04/19/22 Page 128 of 166 PageID #:2045

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RVK-GNK0-0038-X409-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RVK-GNK0-0038-X409-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7XCW-34J0-YB0N-3005-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7XCW-34J0-YB0N-3005-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45NB-8WV0-0038-X0D7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45NB-8WV0-0038-X0D7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4KW0-HM90-0038-X01P-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4KW0-HM90-0038-X01P-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RTP-FY90-0039-M02Y-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RTP-FY90-0039-M02Y-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:46G0-26D0-0038-Y3N3-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:46G0-26D0-0038-Y3N3-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:46G0-26D0-0038-Y3N3-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45NB-8WV0-0038-X0D7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45NB-8WV0-0038-X0D7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4KW0-HM90-0038-X01P-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45NB-8WV0-0038-X0D7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:46G0-26D0-0038-Y3N3-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:46G0-26D0-0038-Y3N3-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:49DD-KFC0-0038-Y3SX-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:49DD-KFC0-0038-Y3SX-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-K570-0039-W4NC-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:804W-1410-YB0M-N33Y-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:804W-1410-YB0M-N33Y-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RWV-GGJ0-0038-Y0F0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RWV-GGJ0-0038-Y0F0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-TH10-001T-64HY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-TH10-001T-64HY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43PX-VW70-0038-Y2PT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43PX-VW70-0038-Y2PT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43PX-VW70-0038-Y2PT-00000-00&context=1000516


Page 4 of 7

B. The Allocation of Benefits

Under the settlement, Class Members must specify on their 
claim form a single, contiguous 45-day period in which they 
would like overdraft charges incurred during that period to be 
refunded. The Objectors contend that this allocation of 
settlement proceeds is unfair, in that a class member who paid 
a larger total amount of overdraft charges over the entire class 
period would receive less compensation than a class member 
who paid a lower total amount of overdraft fees but incurred a 
larger portion of the fees during a single 45-day period. The 
Objectors argue that the charges instead should be allocated in 
 [*13] proportion to the damages sustained by class members 
over the entire five-year class period.

The Court concludes that this objection is not a sufficient 
basis on which to deny preliminary approval. As Plaintiffs 
explain in their response brief, the central thrust of their case 
involves the improper disclosure of Fifth Third's debit 
reordering practices. According to the Plaintiffs, many 
customers were surprised to find that they had incurred 
multiple overdraft charges over a certain weekend or other 
short time period. Reimbursing Class Members for charges 
incurred during a single 45-day period allows members to 
recoup these "surprise" charges. Conversely, "chronic 
overdrafters" can be said to have had actual or constructive 
notice of Fifth Third's reordering policies, and accordingly 
have arguably weaker claims.

With the distinction between these two types of Class 
Members in mind, the proposed plan of allocation of 
settlement benefits is within the range of fairness and 
reasonableness required for preliminary approval. See In re 
PaineWebber Ltd. Partnerships Litigation, 171 F.R.D. 104, 
133 (S.D.N.Y. 1997) ("[W]hen real and cognizable differences 
exist between the likelihood of ultimate  [*14] success for 
different plaintiffs, it is appropriate to weigh distribution of 
the settlement in favor of plaintiffs whose claims comprise the 
set' that was more likely to succeed.") (internal quotations and 
citations omitted); see also id. (collecting cases).

C. Discovery Prior to Settlement

Next, the Objectors argue that the parties reached a settlement 
without engaging in sufficient discovery to enable Plaintiffs' 

proposed settlement in this case is fair, adequate, and reasonable." 
[57 at 1]. Among other things, Defendant argues that the size of the 
award in Gutierrez reflects much more favorable California law that 
benefited the plaintiffs in that action, but would not apply in this 
case. Id. at 2-4, see also Hassler v. Sovereign Bank, 374 Fed. Appx. 
341, 2010 WL 893134 (3rd Cir. 2010).

counsel to determine the settlement value of the class claims. 
The stage of the proceedings and amount of discovery 
completed at the time of settlement are relevant factors in 
determining whether a settlement is fair, reasonable, and 
adequate. Isby v. Bayh, 75 F.3d 1191, 1199 (7th Cir. 1996).

The Objectors point to the fact that the proceedings are at an 
"early stage" and that the docket does not reflect that formal 
or informal discovery has been conducted. Plaintiffs' counter 
that they participated in "months of arms-length negotiations" 
and performed "significant factual investigation and legal 
analysis" prior to settling. The Plaintiffs also point to the 
strength of the settlement and counsels' broad class action 
experience as evidence that the class has been adequately 
 [*15] represented.

That counsel conducted no formal discovery prior to 
settlement does not necessarily preclude eventual final 
approval of the proposed settlement. Krell v. Prudential Ins. 
Co. of Am. (In re Prudential Ins. Co. Am. Sales Practice Litig. 
Agent Actions), 148 F.3d 283, 319 (3rd Cir. 1998); see also In 
re Corrugated Container Antitrust Litigation, 643 F.2d 195, 
211 (5th Cir. 1981) (finding settlement appropriate, despite 
absence of formal discovery, when "plaintiffs did have access 
to information"); Cotton v. Hinton, 559 F.2d 1326, 1332 (5th 
Cir.1977) ("It is true that very little formal discovery was 
conducted and that there is no voluminous record in the case. 
However, the lack of such does not compel the conclusion 
that insufficient discovery was conducted.").

Plaintiffs' counsel will, of course, be required to demonstrate 
for final approval that they have adequately represented the 
Class. But, at this early stage, especially where there is no 
evidence of collusion, 5 the lack of formal discovery by 
Plaintiffs' counsel does not remove the settlement from being 
"within the range of possible [final] approval." Armstrong, 
616 F.2d at 314.

D. Claims Process

Finally, the Objectors argue both that the claims process is 
unnecessary and that it is unduly burdensome on Class 
Members and will deter the filing of claims.

As an initial matter, requiring claimants to submit claim forms 

5 "The decisions indicate that the courts respect the integrity of 
counsel and presume  [*16] the absence of fraud or collusion in 
negotiating the settlement, unless evidence to the contrary is 
offered." William B. Rubenstein, Alba Conte and Herbert B. 
Newberg, 4 NEWBERG ON CLASS ACTIONS § 11:51 (4th ed. 2002) 
(collecting cases).
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in order to receive payment is an ordinary and 
unobjectionable feature of modern class action litigation. See, 
e.g. Milliron v. T-Mobile USA, Inc., 2009 U.S. Dist. LEXIS 
101201, 2009 WL 3345762, *6 (D.N.J. 2009) ("the Court 
finds it perfectly appropriate to require Class members to 
submit certain information proving they are entitled to collect 
the relief awarded in this case"); William B. Rubenstein, Alba 
Conte and Herbert B. Newberg, 3 NEWBERG ON CLASS 

ACTIONS § 8:45 (4th ed. 2002) (settlements employing proof 
of claim requirement are "commonly employed" in consumer 
fraud cases). However, claim forms are most appropriate 
when class members are required to provide "subjective" 
information or information not in the defendants' records. See, 
e.g. DeHoyos v. Allstate Corp., 240 F.R.D. 269, 314 (W.D. 
Tex 2007)  [*17] (claim form needed so class members could 
self-identify as African-American, Hispanic, or Latino). The 
Court notes that while a claims process was employed in the 
Closson settlement, the judge in the Gutierrez case ordered 
direct restitution without any claims process (at least to those 
customers who continued to do business with Wells Fargo 
Bank). The parties should be prepared to defend the need for a 
claims process at the final approval hearing. Similarly, that 
the claims process requires Class Members to scour their own 
records to determine which 45-day period contained the most 
overdraft charges when Defendant has that information in its 
possession at least raises an issue worthy of scrutiny at the 
final approval stage.

At the same time, the form itself is short and clear, and claims 
may be filed either by mail or on the Internet. Moreover, 
because the defendant's total monetary payment to the 
Settlement Fund will be $9.5 million regardless of the number 
of claims filed, it seems unlikely that the claims process is 
designed to limit the "take rate" of the Class Members. On 
balance, the claims process is not so unduly burdensome so as 
to preclude preliminary approval, but again,  [*18] it remains 
subject to further examination prior to any final approval. In 
the event the Court determines, with the benefit of further 
argument and in the light of future developments, that the 
claims process is in fact unduly burdensome or otherwise 
objectionable, the Court may order the parties to disregard the 
claim forms submitted and employ the direct-payment process 
ordered in the Gutierrez case.

NOW, THEREFORE, IT IS HEREBY ORDERED:

1. Terms and phrases in this Order shall have the same 
meaning as defined in the Settlement Agreement.

2. Having made the findings set forth below, the Court hereby 
certifies a plaintiff class for settlement purposes only in 
accordance with the terms of the Settlement Agreement (the 
"Settlement Class"). The Settlement Class is defined as:

All persons in the United States who hold or held a Fifth 
Third Account who at any time during the Class Period 
incurred at least one Overdraft Fee (as defined in the 
Settlement Agreement) associated with at least one Fifth 
Third Debit Card Transaction.

Excluded from the Settlement Class are Fifth Third Bank, any 
parent, subsidiary, affiliate or sister company of Fifth Third 
Bank, and all officers or directors of Fifth  [*19] Third Bank, 
or any parent, subsidiary, affiliate or sister company at any 
time during the Class Period, and the legal representatives, 
heirs, successors, and assigns of any of the foregoing. The 
Court presiding over any motion to approve the Settlement 
Agreement is excluded from the Settlement Class. Also 
excluded from the Settlement Class is any person who timely 
submits a valid request to be excluded from this Settlement.

As provided for in the Settlement Agreement, if the Court 
does not grant final approval of the settlement set forth in the 
Settlement Agreement, or if the settlement set forth in the 
Settlement Agreement is terminated in accordance with its 
terms, then the Settlement Agreement, and the certification of 
the Settlement Class provided for herein, will be vacated and 
the Actions shall proceed as though the Settlement Class had 
never been certified, without prejudice to any party's position 
on the issue of class certification or any other issue.

3. The Settlement Class is so numerous that joinder of all 
members is impracticable.

4. The Court finds, based on the terms of the settlement 
described in the Settlement Agreement, that:

a. There are questions of law and fact common  [*20] to 
the Settlement Class;
b. The claims of Representative Plaintiffs are typical of 
the claims of members of the Settlement Class;
c. Representative Plaintiffs and Settlement Class Counsel 
will fairly and adequately represent the interests of the 
Settlement Class. There are no conflicts of interest 
between Representative Plaintiffs and members of the 
Settlement Class;
d. Questions of law and fact common to Settlement Class 
Members predominate over any questions affecting only 
individual members of the Settlement Class; and
e. Certification of the Settlement Class is superior to 
other methods for the fair and efficient adjudication of 
this controversy.

5. Accordingly, the Court hereby certifies the Settlement 
Class, for settlement purposes only, pursuant to Rule 23.

6. The Court preliminarily approves the settlement set forth in 
the Settlement Agreement as being within the range of fair, 
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reasonable, and adequate, within the meaning of Rule 23 and 
the Class Action Fairness Act of 2005 ("CAFA"), subject to 
final consideration at the Final Fairness Hearing provided for 
below.

7. The Court appoints Ben Barnow, Barnow and Associates, 
P.C., Burton H. Finkelstein, Finkelstein Thompson LLP, 
Hassan  [*21] A. Zavareei, Tycko & Zavareei LLP, and 
David J. Worley, Evangelista & Associates as counsel for the 
Settlement Class ("Settlement Class Counsel").

8. Shannon Schulte and Marlene Willard are appointed as 
Representative Plaintiffs.

9. A hearing (the "Final Fairness Hearing") shall be held 
before this Court on January 14, 2011 at 9:30am, in 
Courtroom 1919 of the United States District Court for the 
Northern District of Illinois to determine: (a) whether the 
settlement set forth in the Settlement Agreement is fair, 
reasonable, adequate, and in the best interests of the 
Settlement Class; (b) whether a Judgment Order, as provided 
for in the Settlement Agreement, should be entered granting 
final approval of the settlement; and (c) whether, and in what 
amount, attorneys' fees, costs, and expenses, and 
Representative Plaintiff incentive awards should be paid to 
Settlement Class Counsel for distribution. The Court may 
adjourn and/or continue the Final Fairness Hearing without 
further notice to Settlement Class Members.

10. The Court approves as to form and content the Notice 
Plan.

11. The Court approves and appoints Hilsoft Notifications as 
Notice Specialist and Epiq Systems, Inc., or any other 
 [*22] nationally recognized class action claims administrator 
agreed upon by the Settling Parties, as Claims Administrator, 
as set forth in the Settlement Agreement.

12. Fifth Third shall comply with the obligation to give notice 
under CAFA, 28 U.S.C. § 1715, in connection with the 
proposed settlement, and, pursuant to the settlement, shall 
notify Settlement Class Counsel of its compliance.

13. As soon as is possible, notice shall be issued consistent 
with the Notice Plan and the Settlement Agreement.

14. The Court finds that compliance with the Notice Plan is 
the best notice practicable under the circumstances, and 
constitutes due and sufficient notice of this Order to all 
persons entitled thereto and is in full compliance with the 
requirements of Rule 23, applicable law, and due process.

15. Prior to the Final Fairness Hearing, the Settling Parties 
shall cause to be filed with the Court an appropriate affidavit 

or declaration with respect to complying with the Notice Plan.

16. To be excluded from the Settlement, a Settlement Class 
Member must individually sign and timely submit written 
notice clearly manifesting his or her intent to a designated 
Post Office Box established for said purpose.  [*23] The 
written notice must refer to Schulte, et al. v. Fifth Third Bank 
or Willard, et al. v. Fifth Third Bancorp and must list the 
account number(s) of the Settlement Class Member's Fifth 
Third account(s) linked to a Fifth Third debit card. In 
addition, the written notice must include, for each account 
listed: (1) the full names and current addresses of everyone 
whose name is on the account; (2) a statement that everyone 
whose name is a Settlement Class Member; (3) a statement of 
intention to exclude everyone whose name is on the account 
from the Settlement Class; and (4) the signature of every 
person whose name is on the account. To be effective, written 
notice must be postmarked at least twenty-one (21) days prior 
to the date as set by the Court in the Notice for the Final 
Fairness Hearing.

17. All persons falling within the definition of the Settlement 
Class who do not request to be excluded from the Settlement 
Class shall be bound by the terms of the Settlement 
Agreement, the Judgment Order entered thereon, and all 
Orders entered by the Court in connection with the settlement 
set forth in the Settlement Agreement. All persons who 
submit valid and timely notice of their intent to be 
 [*24] excluded from the Settlement Class shall neither 
receive any benefits nor be bound by the terms of the 
Settlement Agreement.

18. Settlement Class Members who qualify for and wish to 
submit a claim for any benefit under the settlement as to 
which a claim is required shall do so in accordance with the 
requirements and procedures of the Settlement Agreement. 
All Settlement Class Members who qualify for any benefit 
under the settlement as to which a claim is required but fail to 
submit a claim therefore in accordance with the requirements 
and procedures of the Settlement Agreement shall be forever 
barred from receiving any such benefit, but will in all other 
respects be subject to and bound by the provisions of the 
Settlement Agreement, and the releases contained therein.

19. To object to the settlement, a Settlement Class Member 
must timely file a written statement of objection with the 
Court. The written statement of objection must set forth: (i) 
the title of the Action; (ii) the objector's full name, address, 
and telephone number, (iii) all grounds for the objection, 
accompanied by any legal support for the objection known to 
the objector or his or her counsel; (iv) the identify of all 
 [*25] counsel representing the objector; (v) the identity of all 
counsel representing the objector who will appear at the Final 
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Fairness Hearing; (vi) a list of all persons who will be called 
to testify at the Final Fairness Hearing in support of the 
objection; (vii) a statement confirming whether the objector 
intends to personally appear and/or testify at the Final 
Fairness Hearing; (viii) a list of all other objections filed by 
the objector during the five (5) years prior to the date the 
objection was filed with the Court; (ix) a list of all other 
objections filed by the objector's counsel during the five (5) 
years prior to the date the objection was filed with the Court; 
and (x) the objector's signature or the signature of the 
objector's duly authorized attorney or other duly authorized 
representative (along with documentation setting forth such 
representations). To be timely, a written statement of an 
objection in appropriate form must be filed with the Clerk of 
the United States District Court for the Northern District of 
Illinois, at a courthouse location to be designated by the 
Court, twenty-one (21) days prior to the date set in the notice 
for the Final Fairness Hearing, and also  [*26] served on 
Proposed Settlement Class Counsel, Ben Barnow, Barnow 
and Associates, P.C., One North LaSalle Street, Suite 4600, 
Chicago, Illinois, 60602, and Defendant's counsel, Patrick F. 
Fischer, Keating, Muething & Klekamp PLL, One East 
Fourth Street, Suite 1400, Cincinnati, Ohio 45202.

20. All discovery and pretrial proceedings in this litigation, 
other than confirmatory discovery provided for in the 
Settlement Agreement, are stayed and suspended until further 
order of the Court.

21. Pending the final determination of the fairness, 
reasonableness, and adequacy of the settlement set forth in the 
Settlement Agreement, no Settlement Class Member, either 
directly, representatively, or in any other capacity, shall 
institute, commence, or prosecute any of the Released Claims 
in any action or proceeding in any court or tribunal.

22. Neither the Settlement Agreement nor the settlement 
contained therein, nor any act performed or document 
executed pursuant to or in furtherance of the Settlement 
Agreement or the settlement: (a) is or may be deemed to be, 
or may be used as an admission of, or evidence of, the validity 
or lack thereof of any Released Claim, or of any wrongdoing 
or liability of Fifth  [*27] Third; or (b) is or may be deemed to 
be, or may be used as an admission of, or evidence of, any 
fault or omission of Fifth Third, in any civil, criminal, or 
administrative proceeding in any court, administrative agency, 
or other tribunal.

23. In the event the Court does not grant final approval of the 
Settlement Agreement or the settlement set forth in the 
Settlement Agreement is terminated in accordance with its 
terms, the Settling Parties shall be restored to their respective 
positions in the litigation, except that all scheduled litigation 

deadlines shall be reasonably extended so as to avoid 
prejudice to any Settling Party or litigant. In such event, the 
terms and provisions of the Settlement Agreement shall have 
no further force and effect with respect to the Settling Parties 
and shall not be used in the litigation or in any other 
proceeding for any purpose, and any judgment or order 
entered by the Court in accordance with the terms of the 
Settlement Agreement shall be treated as vacated, nunc pro 
tunc.

SO ORDERED.

/s/ Robert M. Dow, Jr.

Robert M. Dow, Jr..

United States District Judge

Dated: September 10, 2010

End of Document

2010 U.S. Dist. LEXIS 144810, *25

Case: 1:19-cv-06662 Document #: 134 Filed: 04/19/22 Page 132 of 166 PageID #:2049



   Positive
As of: April 19, 2022 7:43 PM Z

Snyder v. Ocwen Loan Servicing, LLC

United States District Court for the Northern District of Illinois, Eastern Division

May 14, 2019, Decided; May 14, 2019, Filed

Case No. 14 C 8461; Case No. 16 C 8677

Reporter
2019 U.S. Dist. LEXIS 80926 *; 2019 WL 2103379

KEITH SNYDER and SUSAN MANSANAREZ, individually 
and on behalf of all others similarly situated, Plaintiffs, vs. 
OCWEN LOAN SERVICING, LLC, Defendant.TRACEE A. 
BEECROFT, Plaintiff, vs. OCWEN LOAN SERVICING, 
LLC, Defendant.

Prior History: Snyder v. Ocwen Loan Servicing, LLC, 2015 
U.S. Dist. LEXIS 54473, 2015 WL 1910989 (N.D. Ill., Apr. 
27, 2015)

Core Terms

settlement, class member, opt-outs, letters, mediation, notice, 
attorney's fees, claimants, proposed settlement, class action, 
opt out, parties, requests, plaintiffs', negotiations, approve, 
deadline, opting, banks, costs, settlement agreement, final 
approval, phone number, discovery, preliminary injunction, 
named plaintiff, law firm, blow-up, neglect, cases

Counsel:  [*1] For Keith Snyder, individually and on behalf 
of all others similarly situated, Plaintiff (1:14-cv-08461): 
Mark Daniel Ankcorn, LEAD ATTORNEY, Ankcorn Law 
Firm, PLLC, Orlando, FL; Beth Ellen Terrell, PRO HAC 
VICE, Adrienne D McEntee, Terrell Marshall Law Group 
PLLC, Seattle, WA; Alexander Holmes Burke, Daniel J. 
Marovitch, Burke Law Offices, LLC, Chicago, IL; Ann Marie 
Hansen, Ann Marie Hansen, East Amherst, NY; Guillermo 
Cabrera, The Cabrera Firm, Apc, San Diego, CA; Jared 
Matthew Quient, PRO HAC VICE, The Cabrera Firm, San 
Diego, CA; Mark Luther Heaney, Heaney Law Firm, Llc, 
Minnetonka, MN.

For Susan Mansanarez, individually and on behalf of all 
others similarly situated, Plaintiff (1:14-cv-08461): Mark 
Daniel Ankcorn, LEAD ATTORNEY, Ankcorn Law Firm, 
PLLC, Orlando, FL; Beth Ellen Terrell, PRO HAC VICE, 
Adrienne D McEntee, Terrell Marshall Law Group PLLC, 
Seattle, WA; Alexander Holmes Burke, Daniel J. Marovitch, 

Burke Law Offices, LLC, Chicago, IL.

Tracee A. Beecroft, Plaintiff (1:14-cv-08461), Pro se.

For Ocwen Loan Servicing LLC, Defendant (1:14-cv-08461): 
Simon A. Fleischmann, LEAD ATTORNEY, Chethan G. 
Shetty, David F Standa, Thomas Justin Cunningham, Locke 
Lord LLP, Chicago, IL; Brian [*2]  Vincent Otero, Ryan 
Andrew Becker, Stephen Roy Blacklocks, PRO HAC VICE, 
Hunton & Williams LLP, New York, NY.

For Zachariah C. Manning, Intervenor Plaintiff (1:14-cv-
08461): Erea Lynette Stone, LEAD ATTORNEY, The Stone 
Law Office, Dallas, TX.

For Wilmington Trust, N.A., Movant (1:14-cv-08461): Frank 
A. Hirsch, Jr., PRO HAC VICE, Alston & Bird LLP, Raleigh, 
NC; Kelsey Louise Kingsbery, Alston & Bird LLP, Durham, 
NC; Kenneth Michael Kliebard, Morgan Lewis & Bockius 
LLP, Chicago, IL.

For U.S. Bank, N.A., Deutsche Bank National Trust 
Company, Movants (1:14-cv-08461): Kenneth Michael 
Kliebard, Morgan Lewis & Bockius LLP, Chicago, IL; 
William James Kraus, Morgan, Lewis & Bockius LLP, 
Chicago, IL.

For Tracee A. Beecroft, on behalf of herself and all others 
similarly situated, Plaintiff (1:16-cv-08677): Alexander 
Holmes Burke, LEAD ATTORNEY, PRO HAC VICE, Burke 
Law Offices, LLC, Chicago, IL; Beth Ellen Terrell, LEAD 
ATTORNEY, PRO HAC VICE, Terrell Marshall Law Group 
PLLC, Seattle, WA; Mark Luther Heaney, LEAD 
ATTORNEY, Heaney Law Firm, Llc, Minnetonka, MN.

For Ocwen Loan Servicing, LLC, Defendant (1:16-cv-08677): 
Brian Vincent Otero, Ryan Andrew Becker, Stephen Roy 
Blacklocks, LEAD ATTORNEYS, PRO [*3]  HAC VICE, 
Hunton & Williams LLP, New York, NY; Chethan G. Shetty, 
David F Standa, Simon A. Fleischmann, Thomas Justin 
Cunningham, LEAD ATTORNEYS, PRO HAC VICE, Locke 
Lord LLP, Chicago, IL; Christina M Snow, Michael R Sauer, 

Case: 1:19-cv-06662 Document #: 134 Filed: 04/19/22 Page 133 of 166 PageID #:2050

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5W3W-9JW1-FK0M-S076-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5FVP-F8J1-F04D-7197-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5FVP-F8J1-F04D-7197-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5FVP-F8J1-F04D-7197-00000-00&context=1000516
https://advance.lexis.com/api/shepards?id=urn:contentItem:5W47-12D1-J9X6-H2TX-00000-00&category=initial&context=1000516


Page 2 of 16

LEAD ATTORNEYS, Wilford Geske & Cook, P.A., 
Woodbury, MN.

Judges: MATTHEW F. KENNELLY, United States District 
Judge.

Opinion by: MATTHEW F. KENNELLY

Opinion

ORDER ON MOTION FOR FINAL APPROVAL OF 
FIRST AMENDMENT TO CLASS ACTION 
SETTLEMENT

The plaintiffs in these consolidated cases filed suit against 
Ocwen Loan Servicing, LLC on behalf of a putative class, 
alleging, among other things, violations of the Telephone 
Consumer Protection Act (TCPA) and the Fair Debt 
Collection Practices Act (FDCPA). The parties reached a 
classwide settlement and moved for the Court to approve it. 
After thoroughly reviewing the settlement, the Court declined 
to approve it. The parties returned to negotiations and 
modified the proposed settlement to address the Court's 
concerns. The plaintiffs now move for final approval of the 
first amendment to the settlement and for attorneys' fees. The 
Court grants the motion for final approval of the settlement, 
with modifications described in this decision. The Court also 
grants the plaintiffs' motion for attorneys' [*4]  fees in part.

Background

A. Procedural history

In October 2014, the plaintiffs in these consolidated cases 
filed suit against Ocwen. They challenged Ocwen's alleged 
practice of making debt-collection calls using an automated 
telephone dialing system without the call recipients' prior 
consent. In late December 2016, the plaintiffs separately sued 
a number of banks that served as the trustees for loans to the 
putative class members, alleging that the debt-collection calls 
were made on the banks' behalf, making them also liable for 
the resulting violations. Snyder v. US Bank, N.A., No. 16 C 
11675 (N.D. Ill). The class was potentially enormous. As of 
December 2016, Ocwen was servicing 1.4 million mortgage 
loans. Plaintiffs represented that Ocwen's records showed that 
it had made, during the period covered by the limited class 
proposed for preliminary injunctive relief, over 146 million 
calls to 1.45 million unique telephone numbers. And, indeed, 
Ocwen ultimately produced a list of nearly 1.7 million unique 

telephone numbers that its records indicated had been dialed.

In late June 2017, the Court provisionally granted, in the 
Ocwen suit, the plaintiffs' motion for certification of a 
limited [*5]  class under Federal Rule of Civil Procedure 
23(b)(2) and for a preliminary injunction to prevent Ocwen 
from continuing certain practices that allegedly violated the 
TCPA. See Snyder v. Ocwen Loan Servicing, LLC, 258 F. 
Supp. 3d 893 (N.D. Ill. 2017). Before the Court's ruling on the 
motion for a preliminary injunction, the parties conducted 
extensive discovery, including exchanging information 
regarding calls made by Ocwen and information regarding the 
basis for Ocwen's defense that it had acted with the consent of 
the call recipients. Plaintiffs encountered significant hurdles 
in obtaining information supporting Ocwen's consent defense, 
largely because of the way in which Ocwen kept its records of 
debt collection calls. This same problem, however, 
complicated Ocwen's ability to prove the defense.

Meanwhile, several rounds of settlement negotiations 
occurred. A mediation in May 2016 with retired Judge James 
Holderman was unsuccessful. At a second mediation, this one 
facilitated by mediator Rodney Max in October 2016, Ocwen 
disclosed that its insurer had denied coverage for the claims 
asserted by the plaintiffs and suggested that it had a limited 
ability to finance the settlement on its own. These revelations 
led to the second mediation's unsuccessful termination. The 
same considerations also led [*6]  the plaintiffs to move to 
amend their complaint in the Snyder case to add as defendants 
the banks that were trustees of the loans on which Ocwen had 
attempted to collect. The Court denied the motion as 
untimely. The plaintiffs then filed a separate suit against the 
banks, which the Court found to be related to Snyder under 
Local Rule 40.4, resulting in the transfer of the newly filed 
case to the undersigned judge's docket.

In July 2017, shortly after the Court granted the motion for a 
preliminary injunction, a third mediation was held with retired 
U.S. Magistrate Judge Morton Denlow. This mediation 
resulted in an agreement to settle the claims of the putative 
class. It is reasonable to conclude that the settlement was 
produced, at least in part, by the plaintiffs' successful 
prosecution of the motion for preliminary injunction and 
certification of a limited class, and by their filing of the 
lawsuit against the bank defendants—who, the Court later 
learned, had tendered the defense of the case to Ocwen based 
upon apparent contractual indemnification provisions.

B. Original settlement

The original settlement agreement provided for the 
establishment of a fund of $17,500,000. This would have been 
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used to [*7]  pay, first, costs of notice and administration—
requested at $1,600,000; second, attorneys' fees—requested at 
one-third of the total settlement less administration costs, or 
$5,289,250; third, incentive awards for the three named 
plaintiffs, requested at a total of $75,000; and, finally, 
payment of the claims of class members who submitted claim 
forms. Given the number of class members who submitted 
claim forms (see below), had the Court approved the costs, 
fees, and incentive awards in the amounts requested, each 
class member who submitted a form would have received 
about $39. The first proposed settlement also included 
injunctive relief requiring Ocwen to change its practices for 
obtaining consent to call borrowers, including a requirement 
to pay enhanced damages to those who inappropriately 
receive automated calls in the future. See Final Settlement 
Agr., dkt. no. 252-1, ¶ 4.2. Finally, the settlement provided 
for dismissal of not only the Snyder and Beecroft suits against 
Ocwen, but also the putative class's suit against the banks. See 
id. ¶ 3.5. The banks offered no contribution to the settlement 
fund or any other consideration for the dismissal of the case 
against them.

The Court [*8]  preliminarily approved the proposed 
settlement, including conditional certification of a settlement 
class, in October 2017. Notice of the proposed settlement was 
then sent to the members of the class, giving them the 
opportunity to make claims, object, or request exclusion (also 
called "opting out"). The settlement class consisted of persons 
who had been called on nearly 1,700,000 cellular telephone 
numbers.

In March 2017, the plaintiffs moved for final approval of the 
proposed settlement, for incentive awards for the named 
plaintiffs, and for payment of administrative fees and an 
award of attorneys' fees from the settlement proceeds. The 
motion was fully briefed by the end of April. In September 
2018, the Court denied the motion for final approval because 
it was concerned that the agreement (1) potentially 
overcompensated class counsel; (2) failed to address Ocwen's 
ability (or inability) to pay, which was relevant to the Court's 
assessment of the reasonableness of the settlement amount; 
and (3) would release the claims against the bank defendants 
for nothing. See Snyder v. Ocwen Loan Servicing, LLC, No. 
14 C 8461, 2018 U.S. Dist. LEXIS 167471, 2018 WL 
4659274, at *5-6 (N.D. Ill. Sept. 28, 2018). The Court 
deferred decision on whether late claims and opt-outs would 
be accepted. 2018 U.S. Dist. LEXIS 167471, [WL] at *6.

C. Subsequent negotiations and the [*9]  amended 
settlement

Following the Court's denial of the motion to approve the 

final settlement agreement, the parties returned to mediation. 
A fourth mediation session—the second with retired Judge 
Denlow—occurred on July 20, 2017 and resulted in an 
improved settlement. A number of the settlement's terms were 
unchanged from the original proposal. For instance, the 
settlement still provides for $1,600,000 in administration and 
notice costs and requests $75,000 (to be split three ways) in 
incentive payments for the named plaintiffs. Likewise, class 
counsel still requests a total of $96,380 in costs—$29,600 to 
be paid to Mark Ankcorn (reduced from his original request 
for $35,000) and the remaining $66,780 to be divided among 
the other firms that shared in representing the plaintiffs.

But the proposed amended settlement also makes several 
significant changes. Most significantly, the settlement fund 
provided for in the agreement has increased by $4,000,000 
from $17,500,000 to $21,500,000. Moreover, class counsel 
seeks $500,000 less in attorneys' fees, bringing that figure 
down from $5,289,250 in the original settlement to 
$4,789,250 in the amended settlement. Next, the amended 
settlement [*10]  also provides for dismissal of only the 
Snyder and Beecroft suits against Ocwen and does not seek to 
release the claims against the bank defendants. Finally, the 
proposed amendment adds to the injunctive relief described in 
the original settlement.1

The upshot, then, is that the proposed amendment provides at 
least $4,500,000 more for payment of the claims of class 
members who submitted claim forms and leaves the class free 
to pursue claims against the bank defendants if it chooses. 
Given the number of class members who submitted claim 
forms, if the Court approves the costs, fees, and incentive 
awards in the amounts requested, each claim will be worth 
between $53 and $74, depending on the Court's handling of 
disputed claim submissions and opt-outs. Even the lower end 
of this range compares quite favorably to the approximately 
$39 recovery each claimant would have received under the 
original settlement.

The plaintiffs have moved for final approval of the amended 
settlement agreement.

C. Imperfect claims and opt-outs

1 The parties report that Ocwen has already implemented the changes 
required by the original proposed injunction. See Pls.' Br. in Supp. of 
Mot. for Approval of First Am. to Settlement Agreement & Release, 
dkt. no. 350, at 4. The amended settlement goes further and sets out 
specific requirements for how the injunction is to be maintained by 
Ocwen during and after its adoption of new loan servicing 
technology. See First Am. to Settlement Agreement & Release, Ex. 1 
to Terrell Decl., dkt. no. 353, ¶¶ 4-5.
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The deadline to file claims and opt-outs was March 5, 2018. 
The administrator reports that it received 212,165 complete 
and valid claim forms as well as 5,401 forms that [*11]  were 
missing signatures, which the claimants were provided an 
opportunity to cure.2 The settlement allows individuals to 
submit separate claims for up to three phone numbers, but 
5,318 claimants erroneously submitted two phone numbers on 
a single claim form and another 59 claimants submitted three 
numbers on a single form. The administrator also received 
52,709 claims that included numbers that did not match phone 
numbers from the list provided by Ocwen, 23,212 duplicate 
claims, and 124 requests to withdraw claims. Additionally, 
there were a total of 3,801 late claims submitted, discussed 
further below, including 358 filed by an individual named 
Reuben Metcalfe.

Go to table1

As for opt-outs, the administrator reports having received 379 
timely and complete requests, 178 late requests, and eighteen 
incomplete requests. Almost all of the late claims were either 
(1) postmarked and received by the administrator within the 
two weeks following the March 5 deadline or (2) submitted in 
April 2018 by Reuben Metcalfe. As the Court 
discovered [*12]  at the April 5, 2018 hearing, Metcalfe is the 
proprietor of a then-nascent business specializing in assisting 
class members in consumer class actions exercise their rights 
to submit claims or opt-out of such litigation. At that hearing 
he admitted that the late-submitted claims and opt-outs were a 
product of his own mistake rather than the neglect of any 
member of the plaintiff class.

D Mark Ankcorn's role

Finally, the conduct of one of the attorneys who represented 
the plaintiff class bears on the resolution of these motions. 
Mark Ankcorn agreed to prosecute this case jointly with 
counsel from four other firms on behalf of the class. 
Ankcorn's service was, by all accounts, satisfactory for much 
of the case's history; indeed, his firm served as lead counsel 
for the class for much of the litigation. But in November 2017 
Ocwen filed a motion informing the Court that Ankcorn had 
potentially (1) committed an ethical violation by encouraging 
high-value members of the class to opt out and pursue their 
claims individually and (2) violated this Court's protective 
order regarding confidential information produced by the 
defendant. See dkt. no. 268. These allegations and the ensuing 
related proceedings [*13]  bear, to some extent, on the final 

2 Numbers are drawn from the supplemental declaration of Michael 
R. O'Connor, the vice president of class administrator Epiq Class 
Actions & Claim Solutions, Inc. See dkt. no. 354.

resolution of this matter. But because it is difficult to 
understand why the details matter without context, the Court 
reserves their discussion until later in this opinion.

Discussion

A. Amended settlement approval

A district court may approve a proposed settlement of a class 
action only after it directs notice in a reasonable manner to all 
class members who would be bound and finds, after a hearing, 
that the proposed settlement is "fair, reasonable and 
adequate." Fed. R. Civ. P. 23(e)(2). In making the latter 
determination, courts in this circuit consider the following 
factors:

(1) the strength of the case for plaintiffs on the merits, 
balanced against the extent of settlement offer; (2) the 
complexity, length, and expense of further litigation; (3) 
the amount of opposition to the settlement; (4) the 
reaction of members of the class to the settlement; (5) the 
opinion of competent counsel; and (6) the stage of the 
proceedings and the amount of discovery completed. . . . 
The most important factor relevant to the fairness of a 
class action settlement is the strength of plaintiff's case 
on the merits balanced against the amount offered in the 
settlement.

Wong v. Accretive Health, Inc., 773 F.3d 859, 863-64 (7th 
Cir. 2014) (internal quotation marks [*14]  and citations 
omitted). Rule 23(e)(2) also sets forth a list of points a court 
must consider in determining whether a proposed class action 
settlement is fair, reasonable, and adequate. The Court will 
address these points as well. They include whether:

• the class representatives and class counsel have 
adequately represented the class;
• the proposal was negotiated at arm's length;
• it treats class members equitably relative to each other; 
and
• the relief provided by the settlement is adequate, taking 
into consideration the costs, risks, and delay of trial and 
appeal; the effectiveness of the proposed method of 
distributing relief; the terms of any proposed award of 
attorneys' fees; any agreements made in connection with 
the proposed settlement.

Fed. R. Civ. P. 23(e)(2).

1. Fairness, reasonableness, and adequacy of the proposed 
settlement
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Significant portions of the Court's analysis remain materially 
unchanged from the previous order. Nevertheless, the Court 
will once again carefully review each of the factors set forth 
in Wong and Rule 23(e)(2).

a. Adequacy of representation of the class

The named plaintiffs participated in the case diligently, 
including being subjected to discovery. And class counsel 
fought hard throughout the litigation [*15]  and pursued 
mediation when it appeared to be an advisable and feasible 
alternative. The Court has concerns regarding certain aspects 
of the conduct of Mark Ankcorn, which are discussed below. 
But there is no basis to believe that Ankcorn's conduct 
influenced the representation of the class by counsel 
unaffiliated with his law firm. Nor does the Court believe that 
misconduct attributed to Ankcorn—who was only one of 
several attorneys who represented the class—is on its own 
problematic enough to seriously undermine the proposed 
settlement's viability under this factor.

b. Arm's length negotiation

The record reflects that the settlement was negotiated at arm's 
length. The parties conducted their negotiations via three 
separate and independent mediators—retired Judge James 
Holderman, mediator Rodney Max, and retired Magistrate 
Judge Morton Denlow. There is no indication of any side 
deals material to this analysis.3 And there is no provision for 
reversion of unclaimed amounts, no clear sailing clause 
regarding attorneys' fees, and none of the other types of 
settlement terms that sometimes suggest something other than 
an arm's length negotiation.

c. Treatment of class members vis-à-vis each [*16]  other

The proposed settlement treats all class members the same; 
each is entitled to a single payment for each claim submitted. 
There is an argument to be made that this is inequitable, as 
some class members received more unwanted calls than 
others—including some who received hundreds or even 
thousands of unwanted calls. No class member has objected 
on this basis, however, and the ability to opt out (plus an 
explanation in the class notice of what a class member who 
opts out might expect) has provided a safety valve that 
permitted class members on the higher end of the call 
spectrum to, in effect, vote with their feet and pursue the 

3 The Court includes this limitation in light of the later discussion of 
Mark Ankcorn.

possibility of a greater award. The Court is especially 
comfortable with the effectiveness of the opt-out mechanism 
to cure any potential inequity among class members in light of 
the Court's treatment of modestly late opt-out requests, 
discussed below. The Court finds that the proposal for equal 
treatment is reasonably equitable.

d. Adequacy of relief

The six factors identified by the Seventh Circuit in Wong, 773 
F.3d at 863-64, and numerous other cases subsume most of 
the factors listed in Rule 23(e)(2). The Court addresses each 
in turn.

Complexity, length, and expense of further litigation. [*17]  
Little has changed regarding this factor since the Court's 
previous order. Almost all of the work that has occurred since 
then has been aimed at reaching a settlement that addressed 
the Court's concerns. As the Court previously observed, 
absent a settlement, a good deal of work would remain to 
bring the case to a conclusion. Fact discovery on the suit 
against Ocwen was largely completed before the parties 
reached the original settlement. But expert disclosure and 
discovery remained to be done. Plaintiffs had moved to certify 
a class under Rule 23(b)(3), and the remaining briefing on that 
motion had yet to be finished. The losing party on that motion 
could then request an interlocutory appeal. Before this Court, 
both sides likely would have moved for summary judgment 
following determination of the class certification motion. It is 
fair to say that settlement obviated a significant amount of 
work in the suit against Ocwen.

One piece of the analysis has changed since the original 
settlement proposal, however. The Court previously noted 
that very little discovery had been done regarding the claims 
against the bank defendants at the time of the first settlement. 
But because the amended settlement no [*18]  longer 
concerns the bank defendants, the complexity, length, and 
expense of litigating the claims against them is no longer a 
relevant consideration in this analysis. Nonetheless, the fact 
that the proposed settlement does not implicate the bank 
defendants does not meaningfully undermine the conclusion 
that approving the settlement would avoid substantial future 
litigation.

In sum, this factor favors approval of the settlement.

Amount of opposition to the settlement. There remain only 
three objections out of more than 270,000 responses 
submitted. This factor favors approval.

Opinion of competent counsel. Class counsel are experienced 
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members of the plaintiff's consumer class action bar. They 
favor the settlement, and this is a factor supporting approval 
of the amended settlement. See Isby v. Bayh, 75 F.3d 1191, 
1200 (7th Cir. 1996). As the Court previously noted, 
however, they are hardly disinterested parties; they stand to 
gain handsomely—though materially less than in the original 
proposed settlement—if the Court approves the proposed fee 
award.

Stage of proceedings and amount of discovery completed. 
The analysis of this factor remains largely unchanged from 
the previous order. Though a lot of work remains to be done if 
the case is [*19]  not settled, much has been done already. 
Work previously completed includes a significant amount of 
fact discovery as well as litigation of the motion for 
preliminary injunction. And plaintiffs had, in the Court's 
view, sufficient information via discovery and otherwise to 
enable them to evaluate the merits of the case against Ocwen. 
See Isby, 75 F.3d at 1200.

One factor has changed considerably from the Court's 
previous analysis. In the last order, the Court noted that it had 
insufficient information from which to evaluate Ocwen's 
contention that its ability to pay was limited. Certainly the 
plaintiffs had enough information to determine that Ocwen 
could not write a check in the billion-dollar range—which 
may have theoretically been the judgment if Ocwen were 
ordered to pay full statutory damages for each alleged 
violation—and Ocwen's counsel repeatedly represented that 
the company was in a relatively tenuous financial position at 
least in light of the potential exposure. But, as the Court noted 
in its previous order, there was little information in the record 
regarding Ocwen's financial status when class counsel agreed 
to the proposed settlement at the third mediation.

Based on the parties' representations, [*20]  the Court is now 
satisfied that Ocwen's financial status was not a significant 
factor in this settlement agreement and thus should not be a 
significant factor in deciding whether to approve it. 
Specifically, in their briefing on this motion for final 
approval, the parties assured the Court that Ocwen's ability to 
pay the judgment was not so limited that it influenced the 
settlement amount. They explained that any previous 
indication to the contrary was mistaken or uninformed and 
that such representations should be disregarded. The Court is 
persuaded that the parties are sufficiently apprised of the 
underlying facts to support those assertions.

The Court also previously noted that the parties failed to 
meaningfully discuss the claims against the banks in their 
papers on the previous motion for final approval. Because the 
claims against the banks have been removed from the 
proposed amended settlement agreement, that concern is no 

longer operative.

On balance, this factor favors approval of the amended 
settlement.

Strength of the case compared with the settlement offer. The 
primary consideration in deciding whether to approve a 
proposed settlement under Wong and Seventh Circuit 
precedent [*21]  is "the strength of the plaintiff's case on the 
merits balanced against the amount offered in settlement." 
Wong, 773 F.3d at 864. In addressing the original proposed 
settlement, the Court considered (1) the relative strength of 
the plaintiffs' claims and counsel's assessment of the merits, 
together with the risk to the claims of a potential adverse 
decision by the D.C. Circuit on a key legal issue; (2) the 
overall weakness of Ocwen's consent defense in light of its 
poor recordkeeping, but the potential for the defense to 
adversely affect class certification; (3) the lack of 
documentation supporting Ocwen's purportedly weak 
financial health, which had been offered as a basis to approve 
the settlement; (4) the entirely gratuitous dismissal of the 
claims against the bank defendants; and (5) what the Court 
considered a potentially unreasonably large request for 
attorneys' fees. Balancing these considerations, the Court 
denied the motion to approve the original settlement.

The first two considerations remain unchanged. For instance, 
although the parties present arguments about the relative 
strengths and weaknesses of the plaintiffs' claims in light of 
recent changes to the relevant regulatory regime, see, 
e.g., [*22]  ACA Int'l v. FCC, 885 F.3d 687 (D.C. Cir. 2018), 
they largely reproduce points already made and 
acknowledged in relation to the original settlement. The 
Court's assessment of the merits has not changed much since 
the order on the first motion for final approval.

But the amended settlement agreement includes several 
substantial changes that address the concerns outlined in the 
Court's previous order. First, as discussed above, the parties 
have provided assurances that Ocwen's finances are not 
relevant to the settlement. Specifically, they have represented 
to the Court that their own previous statements about Ocwen's 
financial infirmity were mistaken, overblown, or 
misinterpreted. Rather, they intended only to suggest that 
Ocwen would be unable to afford the multi-billion dollar 
judgment that would have resulted from class certification 
combined with a victory on the merits. In its papers on the 
motion for final approval of the amended settlement, for 
instance, Ocwen states that:

It is not disputed that Ocwen cannot pay the many 
billions of dollars in damages that Plaintiffs are seeking. 
But the question of whether Ocwen might pay such a 
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judgment is distinct from the question of whether Ocwen 
might be able to pay more than the agreed-on [*23]  
amount of the settlement. The proposed amended 
settlement is not predicated on Ocwen's ability or 
inability to pay more by way of settlement, and, as a 
result, Ocwen's financial capacity is not pertinent to 
whether the settlement is fair, reasonable and adequate.

Def.'s Br. in Supp. of Mot. to Approve First Am. to 
Settlement Agreement, dkt. no. 355, at 12-13. The Court is 
satisfied with the parties' assurances and concludes that their 
failure to provide details regarding Ocwen's finances is 
immaterial to the settlement analysis.

The parties have also addressed the Court's reservations 
regarding the bank defendants. Recall that the bank 
defendants were the trustees of the loans upon which Ocwen 
was seeking to collect when it allegedly violated the TCPA. 
After an attempt to add them to this suit was denied, the 
plaintiffs sued the banks separately and the Court found that 
case related to this one. The original settlement agreement 
sought to release the claims against the banks for nothing and 
with no explanation. The amended settlement addresses this 
issue. Specifically, the plaintiffs, Ocwen, and the banks 
agreed during the fourth mediation that the amended 
settlement would not release [*24]  the claims against the 
banks. In short, the banks have been carved out of the 
settlement, and the lawsuit against them is proceeding ahead. 
This change resolves the Court's concerns about the 
settlement's treatment of the bank defendants.

The other consideration that led the Court to deny the original 
settlement was the fee requested by class counsel. 
Specifically, the attorneys representing the plaintiff class 
sought nearly $5.3 million in attorneys' fees out of the 
$17,500,000 settlement fund. In tandem with other 
considerations discussed here, the Court concluded that such a 
fee was probably excessive. Class counsel wisely changed 
course. In the amended settlement, they seek $500,000 less in 
fees, or $4,789,250 in total.

Finally, one other key factor supports approval: the settlement 
got considerably larger. Between the original settlement and 
the amended settlement, the total amount of the settlement 
fund increased from $17,500,000 to $21,500,000. In 
combination with the reduced fee request from class counsel, 
that means that there is effectively $4.5 million more 
available to compensate individual claimants. As a result, 
claimants will be able to collect between $53 and $74 
per [*25]  claim—pending the discussion of late claims, opt-
outs, and other loose ends below—up from the approximately 
$39 per claim to which they would have been entitled under 
the original settlement. This is a considerable improvement in 
the value of the settlement in both absolute and relative terms.

Taking these considerations together, the Court concludes that 
the single most important consideration under Wong, the 
strength of the case compared with the settlement offer, now 
favors approval of the amended settlement.

e. Approval decision

The Court concludes that the amended settlement is "fair, 
reasonable and adequate," Fed. R. Civ. P. 23(e)(2), subject to 
the following modifications.

First, the attorneys' fee request is acceptable as to all attorneys 
other than Mark Ankcorn. Ankcorn's fees are to be modified 
as discussed below. "[D]istrict courts must do their best to 
award counsel the market price for legal services, in light of 
the risk of nonpayment and the normal rate of compensation 
in the market at the time." Camp Drug Store, Inc. v. Cochran 
Wholesale Pharm., Inc., 897 F.3d 825, 832 (7th Cir. 2018). 
Applying this standard, the proposed attorneys' fees are 
acceptable under either either the percentage or lodestar 
methods of analysis. See Americana Art China Co., Inc. v. 
Foxfire Printing & Packaging, Inc., 743 F.3d 243, 246-47 
(7th Cir. 2014). The amended settlement requests around 22% 
of the total, [*26]  less administration costs, as attorneys' fees, 
well within the parameters of the declining marginal fee scale 
often employed in this district. See, e.g., In re Capital One 
Tel. Consumer Prot. Act Litig., 80 F. Supp. 3d 781, 805-07 
(N.D. Ill. 2015). Likewise, applying a lodestar cross-check 
reveals that the risk multiplier sought by plaintiffs' counsel is 
well within reason, see, e.g., In re Trans Union Corp. Privacy 
Litig., No. 00 C 4729, 2009 U.S. Dist. LEXIS 116173, 2009 
WL 4799954, at *17-21 (N.D. Ill. Dec. 9, 2009), with the key 
exception of Mark Ankcorn, whose fees are discussed below.

Second, the Court concludes that the amended settlement's 
proposal to give each of the three named plaintiffs $25,000 
incentive rewards is excessive. Although "[i]ncentive awards 
are justified when necessary to induce individuals to become 
named representatives," In re Synthroid Mktg. Litig., 264 F.3d 
712, 722 (7th Cir. 2001), the proposed awards are 
disproportionate and unwarranted. In deciding the appropriate 
incentive award, "relevant factors include the actions the 
plaintiff has taken to protect the interests of the class, the 
degree to which the class has benefitted from those actions, 
and the amount of time and effort the plaintiff expended in 
pursuing the litigation." Cook v. Niedert, 142 F.3d 1004, 1016 
(7th Cir. 1998). Most often, "[c]ourts in this District have 
granted $5,000 incentive awards to named plaintiffs in TCPA 
cases." Douglas v. W. Union Co., 328 F.R.D. 204, 219 (N.D. 
Ill. 2018) (collecting cases).

In acknowledgment that the named plaintiffs here have 
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endured several years of [*27]  discovery, scrutiny, and 
inconvenience in the pursuit of the case, the Court approves 
incentives awards of $10,000 to each of the named plaintiffs, 
for a cumulative total of $30,000.

2. Adequacy of notice

As noted previously, the Court may approve a settlement only 
if it is satisfied that notice of the settlement has been effected 
in a reasonable manner. In this case, notice was sent by mail 
and/or e-mail to over 1.4 million class members, using 
addresses in Ocwen's records. No better sources for physical 
or e-mail addresses were reasonably available. The settlement 
administrator determined that 95 percent of the proposed 
settlement class received mail or e-mail notice, and this 
determination appears to be reasonably supported. There was 
an initial coding error, made by the administrator, in the 
Internet-based claim submission process, but this was fixed, 
and the deadline to file a claim was extended accordingly. 
The administrator also set up a toll-free number and a website 
for class members to obtain additional information, and these 
were used extensively. The claim rate in this case was about 
16 percent, which is far higher than the usual TCPA 
settlement—a further indication of the [*28]  success of the 
notice program. As such, the Court reaffirms its finding that 
notice was sent in a reasonable manner to all class members 
and that, indeed, class members received the best notice 
practicable.

But the analysis does not end there. Because the amended 
settlement changes somewhat the terms upon which the 
plaintiff class's claims will be discharged, the Court must 
assess whether those changes are "material" and thus require a 
new round of notice to the class and a new Rule 23(e) hearing. 
See Pearson v. Target Corp., 893 F.3d 980, 986 (7th Cir. 
2018). The Seventh Circuit recently explained that any 
change that results in a disadvantage to the class without an 
offsetting benefit demands that a new round of notice be 
disseminated to the class. Id. But courts routinely hold that no 
new notice is required where changes to a proposed 
settlement are objectively favorable for class members and do 
not prejudice any benefit previously promised. See, e.g., In re 
Anthem, Inc. Data Breach Litig., 327 F.R.D. 299, 330 (N.D. 
Cal. 2018) (collecting cases).

The proposed amended settlement at issue here leaves class 
members objectively better off than the original settlement 
would have. Most directly, it substantially increases the 
payout per claim to which members are entitled. Moreover, it 
excludes the claims against the banks from [*29]  settlement, 
meaning that litigation against them may yet be viable. These 
changes unequivocally enhance the value of the settlement to 

class members and they come at no apparent cost in terms of 
benefits provided by the original settlement. Because the 
changes embodied by the amended settlement are entirely 
beneficial to the plaintiff class and have no apparent costs to 
it, the Court concludes that no further notice is required under 
Rule 23.

3. Objections

As noted above, the Court received three objections. They 
were from class members Brenda Stuart, Paul Squicciarini, 
and Daniel Seltzer. Each stated that his or her opposition 
stemmed from a combination of the relatively low per-claim 
award amount to which class members would have been 
entitled irrespective how many calls they received—then 
around $39—and the relatively high attorneys' fees sought in 
the original settlement—then $5,289,250, which was a third 
of the total settlement fund.

The Court overrules these objections. First, the per-claim 
award has improved considerably since the original notice. 
Furthermore, after reviewing the parties' submissions, the 
Court is satisfied that the per-claim settlement amount 
provided by the amended [*30]  settlement falls comfortably 
within the range of rates that have been approved in the 
Seventh Circuit and elsewhere in similar TCPA litigation. 
And, in any event, objectors' reservations about the amount of 
the settlement could have been resolved by simply opting out 
of the class and filing separate suits.

Second, as noted previously, the attorneys' fees requested in 
the amended settlement are significantly lower than those 
sought in the original settlement, both in absolute terms and 
as a proportion of the total settlement fund. Two of the three 
objectors pointed out that the fee request in the original 
settlement sought one third of the total settlement fund. 
Because the fund has increased by $4,000,000 and the fee 
request has decreased by $500,000, the fee request now totals 
only a little more than 22% of the settlement fund. And, 
indeed, the total fee award will be less once the adjustment 
discussed below is made by plaintiffs' counsel.

4. Late, incomplete, imperfect, and unlisted claims and 
opt-outs

The Court must also determine how to handle claims and opt-
outs that were submitted late, were incomplete, included 
multiple phone numbers, or were submitted with phone 
numbers that did [*31]  not appear on the list the defined the 
class. The Court has discretion to permit claims and opt-outs 
submitted after the March 5, 2018 deadline upon a 
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determination that their tardiness was a product of excusable 
neglect. See In re Vitamins Antitrust Class Actions, 327 F.3d 
1207, 1209-10, 356 U.S. App. D.C. 70 (D.C. Cir. 2003).

a. Claims

The administrator received a total of 279,512 claim 
submissions (not including duplicates). Some 52,709 of these 
claims sought recovery for calls to phone numbers that did not 
appear on the list provided by Ocwen. Because the class 
notice clearly instructed claimants on how to submit claims 
and because settlement class was defined to include only 
"persons who were called by Ocwen on the 1,685,757 unique 
phone numbers" on the list it provided, see Order 
Conditionally Certifying Settlement Class, dkt. no. 266, at 3, 
the Court finds that these claimants fall outside of the plaintiff 
class and are entitled to no further opportunity to correct their 
submissions.

Another 5,401 claim forms bore phone numbers that matched 
the list but were missing the claimants' signatures. The class 
administrator provided these claimants opportunity to cure 
their submissions. The deadline to cure was February 14, 
2019. Claimants who cured their submissions by that date are 
entitled [*32]  to recovery; those who failed to cure their 
submissions are not.

The administrator reported that an additional 5,436 claims 
incorrectly listed multiple phone numbers from Ocwen's list 
on a single form. The settlement agreement permits a single 
claimant to submit up to three claims for calls to three 
separate phone numbers but required submitting such claims 
on separate forms. Nevertheless, the Court finds that any 
neglect on the claimants' part was excusable and concludes 
that claim forms bearing two or three phone numbers on 
Ocwen's list should be treated as separate claim forms for the 
purposes of recovery.

Finally, 3,801 claims were submitted late, including 358 that 
were submitted by Reuben Metcalfe. These claims make up a 
tiny portion of the overall total—less than two percent of the 
nearly 280,000 total claims submitted to the administrator. As 
such, allowing them to go forward would have a negligible 
impact on class as a whole and no impact on Ocwen, which is 
on the hook for the same amount irrespective how many 
claims are filed. In light of these considerations, the Court 
finds the 3,801 late claimants' neglect to be excusable. And, 
as discussed further below, any neglect on [*33]  the part of 
the claimants on whose behalf Metcalfe submitted claims is 
also entirely excusable because it was apparently his error, not 
the claimants', that led to the late submission. The late claims 
discussed here may therefore proceed forward as though 

submitted timely.

b. Opt-outs

Although the Court retains considerable discretion to allow 
late and otherwise imperfect opt-outs to go forward, the 
calculus is a bit different because opt-outs present a potential 
cost to the defendant. Specifically, any member of the class 
who exercised her right to opt out will not be bound by the 
terms of the settlement and may pursue individual litigation 
against Ocwen. Ocwen made clear at a hearing that it opposes 
recognizing any of the late or incomplete opt-outs. In this 
case, there were a total of 379 timely and complete requests to 
opt out of the plaintiff class. Additionally, there were eighteen 
incomplete requests and 178 late requests.

At the threshold, the Court finds that the incomplete requests 
to opt-out are forfeited. The class notice stated clearly how to 
opt out of the plaintiff class and a failure to do so correctly or 
to cure an incorrect opt-out by now—more than a year after 
the deadline—constitutes [*34]  inexcusable neglect in light 
of the prejudice it would cause the defendant.

The late requests present a closer question. The Court notes 
that nearly all of the late opt-outs were submitted either within 
two weeks of the March 5 deadline or in April 2018 by 
Reuben Metcalfe. After considering the balance of the 
equities, the Court concludes that both groups will be allowed 
to opt out. Most of the opt-outs in the first group were 
postmarked either the same week as the March 5 deadline or 
the following week. Although these submissions fell outside 
the March 5 timeline, they were submitted near enough to it to 
make any neglect in their submission excusable.

The second group, the eighty-eight opt-outs submitted by 
Metcalfe, were postmarked on April 16. Although longer after 
the deadline, the Court is still persuaded that these requests 
should be honored. It was Metcalfe's error, not the fault of any 
of the class members requesting to opt-out, that led to their 
untimely submission. That alone satisfies the Court that any 
neglect on the part of those seeking to opt out was entirely 
excusable. That said, the Court recommends that Metcalfe 
take greater care in the future to observe the deadlines [*35]  
set by courts.

But not quite all of the opt-outs fall into the categories 
described above. After cross-referencing the class 
administrator's records with those provided by Metcalfe, it 
appears that three opt-out requests were submitted 
significantly beyond the deadline without any explanation. 
These three requests were from James Sweeny (postmarked 
March 26), Charles Calia (postmarked April 18), and Brian 
Lametto (postmarked June 14). The Court concludes that 

2019 U.S. Dist. LEXIS 80926, *31

Case: 1:19-cv-06662 Document #: 134 Filed: 04/19/22 Page 141 of 166 PageID #:2058

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48J0-5280-0038-X2KC-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48J0-5280-0038-X2KC-00000-00&context=1000516


Page 10 of 16

Sweeny's March 26 opt-out—precisely three weeks after the 
deadline—represents the outer limit of excusable neglect. 
That is, it will be honored, but none beyond it will be. For that 
reason, Calia's and Lametto's opt-outs—submitted forty-seven 
and 101 days after the deadline respectively—are deemed 
untimely and will not be authorized.

4. Summary

The Court concludes that the proposed settlement is "fair, 
reasonable and adequate." Fed. R. Civ. P. 23(e)(2). The Court 
overrules the three objections made by members of the 
plaintiff class and further concludes that no additional notice 
is necessary for approval of the amended settlement. Finally, 
the Court finds that certain late and otherwise imperfect 
claims and opt-outs are authorized to proceed as 
described [*36]  above.

B. Ankcorn's actions and their consequences

In the background of this discussion looms Mark Ankcorn's 
ill-advised conduct in the months preceding the first proposed 
settlement. Ankcorn agreed to prosecute this case jointly with 
counsel from four other firms on behalf of the plaintiff class. 
Ankcorn's firm served as lead class counsel for most of the 
history of the case. But in November 2017 Ocwen filed a 
motion alleging that Ankcorn had potentially committed an 
ethical violation by encouraging high-value members of the 
class he represented to opt out and pursue their claims 
individually and had violated the Court's protective order 
regarding information produced by Ocwen. See dkt. no. 268.

The Seventh Circuit has long recognized that class actions 
offer fertile soil for conflicts of interest. See, e.g., Thorogood 
v. Sears, Roebuck & Co., 547 F.3d 742, 744 (7th Cir. 2008) 
(describing the paradigmatic conflict). For that reason, the 
court has repeatedly described a district judge reviewing a 
proposed settlement as a "fiduciary of the class," responsible 
for ferreting out inappropriate conduct by class counsel. See, 
e.g., Pearson v. NBTY, Inc., 772 F.3d 778, 780 (7th Cir. 
2014). Furthermore, the Court has "an independent duty under 
Federal Rule of Civil Procedure 23 to the class and the public 
to ensure that attorneys' fees are reasonable [*37]  and divided 
up fairly among plaintiffs' counsel." In re High Sulfur Content 
Gasoline Prods. Liab. Litig., 517 F.3d 220, 227 (5th Cir. 
2008); see also In re Vitamins Antitrust Litig., 398 F. Supp. 
2d 209, 228-35 (D.D.C. 2005); Manual for Complex 
Litigation § 14.211 (4th ed. 2004).

In light of the allegations against Ankcorn and the Court's 
own duty to the class, the Court finds it necessary to review 

the alleged misconduct and, as discussed below, exercise its 
"broad authority" to address that conduct in the distribution of 
attorneys' fees. Gulf Oil Co. v. Bernard, 452 U.S. 89, 100, 101 
S. Ct. 2193, 68 L. Ed. 2d 693 (1981).

1. Ankcorn's conduct

The Court first caught wind of the allegations against 
Ankcorn in November 2017 when Ocwen filed a motion for 
leave to depose Ankcorn and for other relief. In its motion, 
Ocwen contended that Ankcorn had sent letters to members of 
the plaintiff class who had particularly valuable claims 
reminding them that they had the right to opt out of the class 
to pursue individual litigation. That is, knowing that 
individuals would likely be compensated at a flat rate if they 
remained members of the class irrespective how many illegal 
calls they had received, Ankcorn allegedly persuaded class 
members who had received large numbers of calls to opt out 
and to instead pursue their valuable claims individually—
presumably to obtain higher recovery. Ocwen also alleged 
that Ankcorn used the call data produced by Ocwen under 
protective order during [*38]  discovery to file a new lawsuit 
in Florida—the Graham suit—on behalf of a number of 
former members of the Snyder plaintiff class. In its motion, 
Ocwen sought leave to depose Ankcorn and requested a 
hearing on his conduct.

To understand why Ankcorn's letter-writing campaign and 
individual representation of class members was potentially 
fraught, one need only look to paragraph 11.4 of the original 
settlement agreement. "If 4,000 or more potential members of 
the Settlement Class properly and timely opt out of the 
Settlement," that paragraph states, "then the Settlement may 
be deemed null and void upon notice by Ocwen without 
penalty or sanction." See Final Settlement Agr., dkt. no. 252-
1, ¶ 4.2. This sort provision, known as a "blow up" or "tip 
over" clause, is common in class action settlements and 
provides a device by which the defendant can terminate the 
settlement if a certain number (or cumulative value) of claims 
opt out. See generally Terms of Art in Class Action 
Settlements—"Blow Up" Provision, Newberg on Class 
Actions § 13:6 (5th ed. 2018). Any effort by class counsel to 
encourage opt outs could thus endanger the settlement for the 
class as a whole while (at least potentially) enriching [*39]  
certain individual plaintiffs and their counsel, amounting to a 
conflict of interest.

In response to Ocwen's motion, Ankcorn denied any 
wrongdoing. He admitted that he had sent letters to about 
2,000 class members, in which he said he asked them to call 
or e-mail him in order to help build the record for the motion 
for a preliminary injunction. He contended, however, that he 
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had not directly solicited or encouraged optouts. Ankcorn also 
contended that, although the letters included a reminder of the 
right to opt out and some recipients indeed asked him about 
pursuing individual suits, he did not represent such class 
members himself. Instead, Ankcorn said, he referred those 
interested in individual litigation to outside counsel—mostly, 
the Court later learned, to the law firm of Hyde & Swigert. He 
argued that such actions did not constitute an ethical violation. 
Likewise, Ankcorn admitted to having filed the Graham suits 
in Florida but attested that the information that he had used to 
file those suits had been public at the time. He further 
contended that he had never earned a fee for that 
representation and had merely filed the suits as a favor to his 
colleagues at Hyde & Swigert.

After [*40]  ordering briefing on Ocwen's motion and holding 
a hearing on January 4, 2018, the Court denied the motion for 
leave to depose Ankcorn but ordered him to (1) destroy 
certain confidential data; (2) inform all parties of the extent of 
his previous disclosures; and (3) show cause why he should 
not be removed as class counsel. After further briefing, the 
Court removed Ankcorn as lead counsel and appointed Burke 
Law Offices, LLC and Terrell Marshall Law Group PLLC as 
interim lead class counsel. The Court also scheduled an 
evidentiary hearing on Ankcorn's alleged misconduct for 
April 5, 2018.

The content and timing of Ankcorn's alleged misconduct 
came into better focus during his testimony at the April 5 
hearing. According to Ankcorn, he sent about 2,400 letters to 
members of the Snyder class. These letters apparently 
included details about the value of individual claims under the 
TCPA; lauded Ankcorn's firm's skill at prosecuting TCPA 
claims; and advised class members that they would "need to 
file an opt out request" in order to keep their individual claims 
alive. See Hearing Tr., dkt. no. 302, at 28:5-7. The letters also 
included a clause disclaiming that the letters were not 
intended to [*41]  be solicitations for representation.

The letters were sent in two rounds. The first round, Ankcorn 
testified, involved about 2,000 letters sent between September 
and November 2016 to members of the Snyder class who had 
received between approximately 500 and 1,200 calls from 
Ocwen. The second round of letters, sent during the spring of 
2017, was directed to a subset of 300-400 of those who 
received letters in the first round. According in Ankcorn, the 
final such letter was sent in June 2017. The timing of 
Ankcorn's correspondence with class members is important. 
The first round of letters was sent between September and 
November 2016, after the first unsuccessful mediation with 
Judge Holderman on May 25, 2016 and roughly 
contemporaneously with the second mediation with Rodney 
Max on October 14, 2016. The second round of letters was 

sent to class members in the months preceding the July 20, 
2017 mediation with Judge Denlow, which resulted in the 
original settlement deal. In other words, the record reveals 
that Ankcorn's letters were sent to members of the class 
throughout the period during which negotiations to settle the 
case were ongoing.

During his April 5 testimony, Ankcorn again 
characterized [*42]  the letters as entirely innocent. He 
claimed that when he sent the letters he did not have any 
reason to expect a successful resolution of the Snyder 
litigation given the failure of the first two mediation sessions. 
Furthermore, Ankcorn contended that paragraph 11.4's 
provision for terminating the settlement if 4,000 or more 
members of the class opted out was not discussed until the 
July 2017 mediation with retired Judge Denlow. He again 
represented that the letters were not intended to solicit 
individual class members to opt out and pursue profitable 
litigation. Instead, he contended, the letters were meant to 
reach credible, knowledgeable class members who could 
provide evidentiary support for the class's motion for a 
preliminary injunction. Nevertheless, Ankcorn admitted that 
virtually all of the class members who responded to his 
mailings were primarily interested in opting out and pursuing 
individual claims against Ocwen. But Ankcorn testified that 
he did not represent any of the class members who reached 
out to him because he simply did not have the time in the 
midst of litigating the class action. Rather than offering to 
personally represent any of the potential opt-outs 
himself, [*43]  he said he instead referred them to outside 
counsel. Specifically, he testified that he referred most of the 
potential individual claims to the firm of Hyde & Swigert, 
with which he reported having an "understanding" but from 
which he says he received no referral fees.

But the April 5 hearing also revealed several pieces of 
evidence that tend to contradict Ankcorn's characterizations of 
his conduct. First, Ankcorn's co-counsel pointed out that, by 
the time the first round of letters was sent in the fall of 2016, 
there was no investigation remaining to be done on the motion 
for a preliminary injunction—contrary to his testimony 
regarding the rationale for the letters. The record supports that 
position; the motion for a preliminary injunction was filed in 
October 2016, approximately concurrently with the first round 
of letters and several months before the second round. Indeed, 
the motion was fully briefed by February 2017, before the 
second round of mailings even began. Co-counsel also 
pointed out that none of the four other firms representing the 
class were aware that Ankcorn was sending the letters, casting 
further doubt on his claim that the letters were intended to 
facilitate fact-finding [*44]  in the lawsuit.

Second, contrary to Ankcorn's own representations to this 
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Court that he had never represented class members in 
individual litigation against Ocwen, Ankcorn admitted that he 
had filed at least one lawsuit in Florida on behalf of a small 
group of class members with high-value claims. These were 
the Graham cases, discussed above. Ankcorn contends that he 
acted only as the "filing attorney" as a favor to Hyde & 
Swigert while that firm sought local counsel. Ankcorn says he 
did not get paid a fee for his service and only hoped to 
recover the costs of filing. But the Court notes that Ankcorn 
nevertheless did appear on behalf of individual class members 
in that litigation, even if, as he contends, he played only a 
limited role.

Third, and perhaps most importantly, the Court learned during 
the April 5 hearing that Ankcorn's firm sent at least one 
member of the Snyder class a retainer agreement for 
individual representation as an attachment to a second-round 
letter. Specifically, Ankcorn's co-counsel, Beth Terrell, 
flagged for the Court that Ankcorn sent class member Earl 
Simpson a letter dated June 2, 2017, which included a retainer 
agreement by which Simpson could engage Ankcorn's [*45]  
law firm to represent him in a potential opt-out suit. 
Unsurprisingly, Simpson—who, the letter stated, had received 
at least 1,275 calls for which he could receive as much as 
$1,500 per call if he opted out—obliged by signing the 
retainer agreement. Earl's son, Pat Simpson, also 
communicated with one of Ankcorn's employees, Benjamin 
Charles, about opting out of the plaintiff class. According to 
Ankcorn's co-counsel Beth Terrell, who spoke with Pat 
Simpson about the exchange, Charles strongly encouraged Pat 
to persuade his father to opt out of the class action and to 
pursue individual litigation instead.

Ankcorn testified that this was all a big mistake. He sought to 
offload culpability for the lapse on his employee, Charles. He 
said that Charles must have "mistakenly" sent the retainer 
agreement as an attachment to the second-round letter to Earl 
Simpson. Ankcorn suggested that Charles must have confused 
Earl Simpson with another client, and he insisted that he had 
instructed his employees not to give legal advice about opting 
out of the class. Ankcorn claimed that as soon as he learned 
about the Simpson retainer—which apparently did not occur 
until December 2017, five months after [*46]  the first 
settlement was reached and two months after the Court 
conditionally approved it—he instructed Charles to break off 
the contractual relationship and refer Earl Simpson to Hyde & 
Swigert. In the meantime, however, while Ankcorn was 
apparently still retained to represent him, Earl Simpson was 
added as a plaintiff in the Florida Graham litigation—the very 
same suit that Ankcorn claimed he had filed as a favor to his 
colleagues at Hyde & Swigert but which he claimed to have 
stepped away from almost immediately. The Court does not 
find Ankcorn's explanations regarding this episode to be 

credible.

2. Assessing the damage

At the threshold, the Court finds that Ankcorn had a duty to 
the putative plaintiff class at all times relevant here. There is 
no question that class counsel owes a fiduciary duty to a class 
he or she represents. See Culver v. City of Milwaukee, 277 
F.3d 908, 913 (7th Cir. 2002). Courts in this circuit and 
elsewhere have also found that where, as here, counsel "file[s] 
a case as a class action," his fiduciary duty extends to the 
"putative class even before it is certified." House v. Akorn, 
Inc., No. 17 C 5018, 2018 U.S. Dist. LEXIS 163924, 2018 WL 
4579781, at *2 (N.D. Ill. Sept. 25, 2018), appeal docketed, 
No. 18-3307 (7th Cir.); see also Back Doctors Ltd. v. Metro. 
Prop. & Cas. Ins. Co., 637 F.3d 827, 830 (7th Cir. 2011) 
(holding that named plaintiffs have fiduciary duties to a 
putative class before certification); In re Bluetooth Headset 
Prods. Liab. Litig., 654 F.3d 935, 946 (9th Cir. 2011); In re 
Gen. Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. 
Litig., 55 F.3d 768, 801 (3d Cir. 1995). [*47]  Indeed, the 
Ninth Circuit has noted that the risk of attorneys breaching 
their fiduciary duty is "even greater" where "a settlement 
agreement is negotiated prior to formal class certification" 
and that these potential conflicts must therefore be 
assiduously policed by reviewing courts. Bluetooth Headset 
Prods. Liab. Litig., 654 F.3d at 946.

In light of his duty, Ankcorn's conduct is troubling. A careful 
review of the record reveals a shifting narrative and 
suspicious timing on Ankcorn's part. Time and again, when 
confronted with allegations of wrongdoing, Ankcorn has 
attempted to rationalize his actions in completely innocent 
terms. The Court is not persuaded. For instance, Ankcorn's 
assertion that the letters he sent to class members were 
intended only to serve a factfinding function in support of the 
motion for preliminary injunction is patently implausible. 
This is even more emphatically the case for the second-round 
letters, which all appear to have been sent after briefing on the 
preliminary injunction was complete. Likewise, Ankcorn's 
legalistic attempts to distance himself from the Graham 
litigation are unconvincing; his categorical claims that he 
refused to represent any members of the plaintiff class in 
individual litigation are, [*48]  by his own admissions, false. 
And, as indicated, the Court also finds incredible Ankcorn's 
explanation that his employee, Charles, went rogue by 
encouraging a class member responding to a second-round 
letter to opt out.

But, Ankcorn was quick to point out, even if he did encourage 
opt-outs, he did so only before the parties discussed a blow-up 
clause. He suggested at the April 5 hearing that he therefore 
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had no way of knowing that making referrals could harm the 
class. Alternatively, he contended that he did not act 
improperly because he knew there was little risk of enough 
class members leaving to jeopardize a settlement agreement. 
He sent 2,000 letters to Snyder class members; even if every 
single recipient had opted out, that would have only gotten the 
class halfway to the 4,000-opt-out blow-up provision in 
paragraph 11.4 of the settlement. And, in fact, he reported that 
only 10-12% of those who he mailed responded. Virtually all 
of these respondents opted out, but that amounted to only a 
little over 200 opt-outs. The net effect, he would argue, was 
fairly negligible.

The Court concludes that Ankcorn's conduct created an 
unacceptable risk to the plaintiff class's settlement 
negotiations, [*49]  for his own gain and in conflict with the 
class's interests. Cf. Thorogood, 547 F.3d at 744 (7th Cir. 
2008). Although Ankcorn is correct that the letters he sent to 
class members preceded specific discussions of the blow-up 
provision during the July 2017 mediation, the inclusion of 
such a provision was predictable. Defendants commonly insist 
on blow-up provisions to insure against costly mass opt-outs. 
See Terms of Art in Class Action Settlements—"Blow Up" 
Provision, Newberg on Class Actions § 13:6 (5th ed. 2018); 
Niki Mendoza, How to Structure Securities Class Action 
Settlements to Obtain Court Approval and Global Peace, Am. 
Bar Ass'n (Aug. 25, 2018) (describing the utility of a blow-up 
provision). These provisions are no less common in TCPA 
class actions like this one. See, e.g., Craftwood Lumber Co. v. 
Interline Brands, Inc., No. 11 C 4462, 2014 U.S. Dist. LEXIS 
133187, 2014 WL 4724387, at *6 (N.D. Ill. Sept. 23, 2014) 
(assessing a TCPA settlement including a blow-up provision). 
Given the massive potential exposure Ocwen faced if a large 
number of class members pursued their claims individually, it 
was no surprise that it insisted on a clause permitting it to 
terminate the action if too many class members opted out. 
Ankcorn has stated that he possesses "extensive experience" 
in cases like this one, having negotiated multiple class action 
settlements in the past. See [*50]  Ankcorn Decl. in Supp. of 
Pls.' Mot. for Att'ys' Fees, Ex. 1 to Pls.' Mot. for Att'ys' Fees, 
dkt. no. 296-1, ¶¶ 2, 4. It is therefore unlikely that Ankcorn 
was caught off guard by the inclusion of the blow-up 
provision.

Likewise, although Ankcorn is correct that his letter-writing 
campaign alone probably could not have triggered paragraph 
11.4 as it was eventually written, his attempts to minimize the 
risk he created are unconvincing. How was he to know ex 
ante that a blow-up threshold would not be set at a lower 
number or that no one else was attempting to drum up a large 
enough number of opt-outs from the more than 1.6 million 
member class to imperil the settlement? There was no way to 
tell. And, in fact, the Court learned during the April 5 hearing 

that others were soliciting opt-outs from class members. 
When Reuben Metcalfe appeared and explained that his 
business represented a sizable number of claimants and opt-
outs, it became clear that Ankcorn's was not the only game in 
town. (The key difference, of course, is that Metcalfe did not 
owe, much less violate, a fiduciary duty to represent the 
interests of the class.)

Ankcorn's claim that he did not stand to gain anything from 
the [*51]  scheme to siphon valuable claimants to Hyde & 
Swigert is also unconvincing. Although the Court has no 
reason to doubt the truth of Ankcorn's assertion that he was 
not paid a fee, it concludes that the understanding Ankcorn 
said he had with Hyde & Swigert likely included implicit 
promises of future benefit to his own practice.

Finally, the Court finds that the risk created by Ankcorn's 
conduct was not harmless. Although there were ultimately 
fewer than 4,000 requests to opt out of the class, the Court has 
little trouble determining that his conduct risked significantly 
impairing the plaintiffs' bargaining position during the fourth 
and final mediation. The plaintiffs were, of course, ultimately 
able to come away with an objectively more desirable 
settlement than they had originally been offered. But the 
plaintiff class may have been able to leverage an even larger 
settlement amount if the highly valuable class members from 
whom Ankcorn had solicited opt-outs—which the parties 
appear to have learned about between the third and fourth 
mediations—had remained in the class. Crediting Ankcorn's 
own testimony, the letters he sent resulted in class members 
whose claims were cumulatively worth [*52]  tens or even 
hundreds of millions of dollars opting out of the class.4 It is 
not possible to quantify exactly what effect this loss in 
individual claim value to be discharged by the settlement had 
on the agreement eventually reached by the parties. But it is 
clear that by encouraging high-value class members to opt out 
of the class to pursue individual lawsuits, Ankcorn harmed the 
class's interests in violation of his fiduciary duty to it.

3. Consequences

Based on the record, the April 5 evidentiary hearing and 

4 Ankcorn testified that he sent 2,000 letters to members of the class 
who had received between approximately 500 and 1,200 calls from 
Ocwen. He further testified that 10-12% of recipients pursued opt-
out requests. Taking the lower end of both ranges and multiplying by 
the statutory damages range, the opt-out claims were potentially 
worth $150,000,000. If all of the recipients had opted out, which 
Ankcorn could not have conclusively ruled out at the time he sent the 
letters, the class would have lost more than $1 billion in potential 
individual claims with which to bargain.
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corresponding briefs, and the discussion here, the Court 
exercises its authority and duty under Rule 23(h) to assess the 
reasonableness of the fee distribution proposed by the parties. 
See Douglas, 328 F.R.D. at 220-24; In re High Sulfur Content 
Gasoline Prods. Liab. Litig., 517 F.3d 220, 227 (5th Cir. 
2008) ("[T]he district court has an independent duty under 
Federal Rule of Civil Procedure 23 to the class and the public 
to ensure that attorneys' fees are reasonable and divided up 
fairly among plaintiffs' counsel."). For the reasons stated 
below, the Court concludes that the proposed fee distribution 
must be modified. See In re Vitamins Antitrust Litig., 398 F. 
Supp. 2d 209, 228-35 (D.D.C. 2005) (exercising this authority 
to modify fee distribution)

As noted, the amended settlement seeks $4,789,250 in 
attorneys' fees—$500,000 less than the original settlement. 
The Court already expressed its opinion that this [*53]  
amount appears fair and reasonable. According to their 
submissions to this Court, the five firms representing the 
plaintiffs have agreed to the following distribution of the fees: 
(1) 75% split among the Terrell Marshall Law Group PLLC, 
Ankcorn Law Firm, PC, and the Cabrera Firm, APC; and (2) 
the remaining 25% split between Burke Law Offices, LLC 
and Heaney Law Offices, LLC. It is unclear from the parties' 
submissions precisely how the distribution to each individual 
firm will be calculated, but the plaintiffs' statement of lodestar 
hours may offer some clues. That statement suggests that the 
value of services provided by each firm are distributed as 
follows: Terrell Marshall (about 31%); Burke (about 31%); 
Ankcorn (about 23%); Cabrera (about 10.5%); and Heaney 
(about 4%). If one applies these same percentages to the 
reduced settlement amount, Ankcorn may be awarded well 
over $1,000,000 in fees if distribution is left to the parties.

Given Ankcorn's actions, the Court concludes that it is 
appropriate to reduce his fee. The Seventh Circuit has held 
that district courts "must set a fee by approximating the terms 
that would have been agreed to ex ante, had negotiations 
occurred." Americana Art China Co., 743 F.3d at 246-47. 
Any [*54]  such approximation must account for Ankcorn's 
conduct. Specifically, by encouraging members of the 
plaintiff class with valuable claims to abandon the class, 
Ankcorn put settlement at risk in clear conflict with the 
interests of the class as a whole. But the Court must also 
acknowledge the good result that plaintiffs' counsel 
collectively obtained for the class; the amended settlement 
includes a $21,500,000 fund, the lion's share of which is to be 
distributed to class members. Balancing these considerations, 
the Court concludes that the Ankcorn Law Firm is entitled to 
no more than the value of its services—$601,697.50, 
according to the plaintiffs' lodestar hours statement—and not 
to any risk multiplier.

Ankcorn has lost any claim to a risk multiplier by creating 
unnecessary and unacceptable risk. Risk multipliers are 
intended to compensate attorneys for the risk of nonpayment 
inherent in contingency fee cases. See Pennsylvania v. Del. 
Valley Citizens' Council for Clean Air, 483 U.S. 711, 732, 107 
S. Ct. 3078, 97 L. Ed. 2d 585 (1987) (O'Connor, J., 
concurring); In re Synthroid Mktg. Litig., 264 F.3d at 718-19. 
Here, plaintiffs' counsel faced significant risk of nonpayment 
after the first two unsuccessful mediations. But, rather than 
working to reduce this risk by facilitating resolution of the 
class's claims, Ankcorn's conduct actively and 
materially [*55]  increased it by siphoning away valuable 
claims, thereby weakening the plaintiff class's bargaining 
position in subsequent negotiations. Likewise, Ankcorn's 
actions drove up the number of opt-outs, increasing the 
probability of triggering a blow-up provision like the one that 
was later added—and which, as discussed above, Ankcorn 
should have anticipated likely would be included in any 
eventual settlement.

Because Ankcorn's conduct increased the risk of nonpayment 
for him and for his co-counsel, the Court will limit the 
Ankcorn Law Firm to the $601,697.50 that Ankcorn 
represented the firm's services to be worth in the April 2018 
statement of lodestar hours. This resolution compensates 
Ankcorn fairly for his contributions to the favorable outcome 
in the case while simultaneously holding him to account for 
the unacceptable risk that he created for his clients and 
colleagues. The value of any additional fee to which Ankcorn 
may otherwise have been entitled—whether by way of a risk 
multiplier, by agreement among his group of class counsel, or 
otherwise—shall return to the fund from which claims are 
paid and shall be distributed proportionally to claimants. See 
NBTY, Inc., 772 F.3d at 786 ("The simple and obvious 
way [*56]  for the judge to correct an excessive attorney's fee 
for a class action lawyer is to increase the share of the 
settlement received by the class, at the expense of class 
counsel.").

This modification of attorneys' fees is not intended to affect 
the other attorneys who jointly represented the class. The total 
fee award is reduced only by the difference between the 
amount that the Ankcorn Law Firm would have received had 
the appropriate multiplier been applied to its portion of the 
award and the firm's lodestar amount of $601,697.50. The 
Court leaves it to class counsel to calculate that figure 
precisely. Terrell Marshall, Burke, Cabrera, and Heaney 
remain free to distribute the remaining attorneys' fees 
according to their own internal agreement or in any other 
reasonable manner—so long as that distribution does not 
allocate Ankcorn more than the amount awarded by the Court 
in this order.
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Conclusion

For the foregoing reasons, the motion for final approval of the 
amended settlement is granted subject to the modifications 
described here, while the motion for attorneys' fees is granted 
in part. The Court modifies the settlement such that the 
distribution of the $21,500,000 common fund is as [*57]  
follows: (1) $1,600,000 to Epiq for the costs of notice and 
administration; (2) $96,380 to plaintiffs' counsel for costs; (3) 
$4,789,250 to plaintiffs' counsel for fees, less any amount 
greater than $601,697.50 that the Ankcorn Law Firm would 
have received by way of a risk multiplier, agreement among 
counsel, or otherwise; (4) $30,000 to named plaintiffs Keith 
Snyder, Susan Mansanarez, and Tracee Beecroft as incentive 
awards; and (5) the remainder to compensate claimants as set 
forth herein.

The Court also orders class counsel to submit, by May 21, 
2019, a status report detailing (1) the precise amount that the 
Ankcorn Law Firm would be receiving but for the Court's 
order (which per this order must be reallocated to the fund 
from which claimants are compensated) and (2) how class 
counsel intend to allocate the remaining attorneys' fees award. 
Counsel are also to submit by that date a draft judgment and 
order embodying the Court's rulings.

/s/ Matthew F. Kennelly

MATTHEW F. KENNELLY

United States District Judge

Date: May 14, 2019
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Table1 (Return to related document text)
Description Count

Complete claims 212,165

Incomplete claims (missing signature) 5,401

Multiple number claims 5,436

Late claims 3,801

Claims for numbers not on list 52,709

Total 279,512

Table1 (Return to related document text)

End of Document
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Opinion

MEMORANDUM OPINION AND ORDER

Heather Wright, Carole Stewart, Jeanette Childress, Robert 
Jordan, Sean Halbert, Dana Skelton, Vanessa Ruggles, and 
Rose Somers1 filed this class action in December 2014, 
alleging that Nationstar Mortgage LLC called them and other 
class members in violation of the Telephone Consumer 
Protection Act, 47 U.S.C. § 227 et seq.2 In October 2015, the 
Plaintiffs moved for preliminary approval of a settlement; the 
Court granted the motion and appointed a Settlement 
Administrator to notify the settlement class and process 
claims. The deadline for responding to the settlement notice 
passed [*4]  in April 2016, and the Plaintiffs now move for 
final approval of the Settlement Agreement, attorneys' fees 
and expenses, and incentive awards for each of the eight class 
representatives. For the reasons explained below, the motion 
for fees is granted in part and denied in part. The Court 
approves a $5,000 incentive award for each class 
representative but reduces the attorneys' fees from 36% to 
30% of the common fund, net of fees and expenses. The 
Settlement Agreement is adjusted to reflect the fee change, 
but is otherwise approved in its entirety.

I. Background

Nationstar is a mortgage lender and servicer. R. 15, Am. 
Compl. ¶¶ 1, 24.3 This means that in addition to making its 
own loans, Nationstar also handles the day-to-day tasks of 
managing loans for other lenders by sending bills, collecting 

1 Ten named plaintiffs originally filed this class action, but two 
(Michael Doyle and Roger Reed) are no longer part of the litigation.

2 The Court has subject matter jurisdiction over this case under 28 
U.S.C. § 1331.

3 Citations to the record are noted as "R." followed by the docket 
number and the page or paragraph number.

and processing payments, managing escrow, and foreclosing. 
Id. ¶ 24. The Plaintiffs allege that they received prerecorded 
debt collection calls from Nationstar despite giving neither 
Nationstar nor third [*5]  party lenders any consent to call. Id. 
¶¶ 2, 4, 25, 39. In making the calls, Nationstar allegedly used 
an "automatic telephone dialing system." Id. ¶¶ 4, 28-32, 39. 
Commonly referred to as an autodialer, this system "has the 
capacity to generate and store random numbers, or receive 
and store lists of telephone numbers, and to dial those 
numbers, en masse, in an automated fashion without human 
intervention." Id. ¶ 28. These calls allegedly violated the 
TCPA, which makes it unlawful "to make any call (other than 
a call made for emergency purposes or made with the prior 
express consent of the called party) using any automatic 
telephone dialing system or an artificial or prerecorded voice 
... to any telephone number assigned to a ... cellular telephone 
service." 47 U.S.C. § 227(b)(1)(A); Am. Compl. ¶¶ 4, 20, 28. 
Among other relief, the Plaintiffs sought statutory damages 
and an injunction on behalf of themselves and members of the 
proposed class. Id. at 27-28.

The Plaintiffs' lawsuit was one of five proposed TCPA class 
actions filed against Nationstar around the country. R. 107, 
Balabanian Decl. (Final Approval) ¶ 3. The [*6]  parties in 
these separate cases ultimately coordinated efforts, filed an 
amended complaint in this consolidated action, and moved for 
class certification. Id. ¶¶ 7-8; R. 15; R. 17. The Court entered 
and continued the class-certification motion pending 
discovery and appointed Edelson PC and the Paradis Law 
Group as interim co-lead class counsel. R. 21. Shortly after, 
the parties began settlement talks and went to mediation 
twice. Balabanian Decl. (Final Approval) ¶ 10. Discovery 
proceeded throughout mediation, id. ¶ 14; R. 35, 4/27/15 
Minute Entry, and paused when the parties informed the 
Court of a potential settlement, R. 38, 6/24/15 Minute Entry. 
After further negotiations, the parties presented an agreement 
to this Court for preliminary approval in October 2015. 
Balabanian Decl. (Final Approval) ¶ 13; R. 51, Pls.' Mot. for 
Preliminary Approval.

The Court preliminarily approved the settlement and certified 
the settlement class, which was defined as "[a]ll persons in the 
United States for whom Nationstar Mortgage, LLC had in its 
records a cellular telephone number as of the date of this 
Order [October 14, 2015]." R. 60, Preliminary Approval 
Order ¶ 3. Epiq Systems, Inc. was appointed as [*7]  
Settlement Administrator to notify the class and process 
responses. Id. ¶ 7. To carry out notice, Nationstar gave Epiq 
names and contact information for 3,160,291 potential class 
members. R. 107-1, Exh. 1, Bithell Decl. ¶ 5. After updating 
addresses, removing duplicates, and eliminating incomplete 
records, Epiq sent postcard notices to 2,343,988 addresses. Id. 
¶¶ 7-8. 28,045 postcards were undeliverable, which means 
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that there was no forwarding address with the post office and 
no updated address on Lexis Nexis. Id. ¶ 9. In total, the 
postcard notices reached 98.8% of the settlement class. Id. ¶ 
10.4

The postcard notices directed settlement class members to a 
settlement website 
(https://www.automatedphonecallsettlement.com/ ) where 
class members could submit claims, read the Settlement 
Agreement, and find additional information about the 
litigation. Bithell Decl. ¶ 12; R. 67-5, Exh. 4, Proposed 
Postcard Notice; R. 68, 1/27/16 Minute Entry (approving 
proposed postcard notice). The notice also directed class 
members to a toll-free number to ask questions, request a 
claim form to submit through regular mail, and learn more 
about the settlement. Bithell [*8]  Decl. ¶ 11. Each class 
member who submitted a claim form in writing or though the 
website had to affirm that she "[was] the subscriber or 
primary user of the cellular telephone number(s) listed above 
and that [she] received one or more non-emergency 
automated or artificial or prerecorded voice calls from 
Nationstar ... ." R. 67-3, Exh. 2, Proposed Claim Form; 
1/27/16 Minute Entry (approving proposed claim form). The 
class could also submit a revocation request (to stop receiving 
calls from Nationstar) on the website, by mail, or by calling 
the toll-free number. Preliminary Approval Order ¶ 9. Class 
members could also mail a written request for exclusion to opt 
out of the settlement class. Id. ¶ 11. All opt-out requests had 
to be signed and include the individual's name, address, 
telephone number, case caption, and a statement that the 
individual is a class member wishing to opt-out. Id. In 
January, the Court extended the notice deadline to February 
2016, and the deadline for exclusions, objections, and claim 
submissions to April 2016. 1/27/16 Minute Entry. Epiq had 
processed 82 requests for exclusion5 from the settlement class 
as of August 1, 2016 and 147,476 validated claim forms 
as [*9]  of April 4, 2016. Bithell Decl. ¶¶ 13-15. Six 
objections have been filed (on behalf of seven individuals), R. 
69, 79, 80, 82, 83, 93, one of which has been withdrawn, R. 
79, 86.

In April 2016, the Plaintiffs moved for final approval of the 
Settlement Agreement, R. 103, and for attorneys' fees, R. 70. 
The final Settlement Agreement provides for a $12.1 million 

4 The declaration states 98.9%, Bithell Decl. ¶ 10, but the figure is 
actually 98.8%.

5 At the time of the briefing, Epiq had only processed 74 valid 
requests for exclusion. Bithel Decl. ¶ 13. But the Plaintiffs' counsel 
updated the Court with new figures when it submitted a draft of its 
proposed order. That updated list is included with the Final 
Judgment Order filed separately to this Opinion.

fund. R. 107-2, Final Settlement Agreement ¶ 1.32. Each 
settlement class member with an approved claim6 will receive 
a pro rata share of the fund after administration expenses, 
incentive awards, and attorneys' fees have been deducted. Id. 
¶ 2.1(b). The Plaintiffs have requested a $5,000 incentive 
award for each of the eight class representatives, id. ¶ 8.3, and 
$3,690,000 in attorneys' fees, R. 116, Pls.' Fee Br. If the 
Settlement Agreement and fees are approved, the Plaintiffs 
estimate that each settlement class member with [*10]  an 
approved claim will receive around $45. R. 117, Pls.' Final 
Approval Br. at 10 n.10. Any remaining unclaimed funds or 
uncashed checks will be further distributed to the settlement 
class members. Final Settlement Agreement ¶ 2.1(e). In 
return, Nationstar will receive a full release of claims by 
settlement class members (that is, those who have not opted 
out, id. ¶ 1.31) for calls made by Nationstar (or any third party 
acting on its behalf) using an autodialer or prerecorded voice, 
id. ¶ 1.33.

II. Analysis

A. Settlement Class Certification

Before turning to the substance of the Settlement Agreement, 
the Court must certify [*11]  the class for settlement purposes. 
See Fed. R. Civ. P. 23(e) ("The claims, issues, or defenses of 
a certified class may be settled, voluntarily dismissed, or 
compromised only with the court's approval." (emphasis 
added)); Fed. R. Civ. P. 23(h) ("In a certified class action, the 
court may award reasonable attorney's fees and nontaxable 
costs ... ." (emphasis added)).

A certified class must meet all the requirements of Rule 23(a): 
"(1) the class is so numerous that joinder of all members is 
impracticable; (2) there are questions of law or fact common 
to the class; (3) the claims or defenses of the representative 
parties are typical of the claims or defenses of the class; and 
(4) the representative parties will fairly and adequately protect 
the interests of the class." Fed. R. Civ. P. 23(a). If Rule 23(a) 
is satisfied, then the next question is whether the class falls 
into one of three categories under Rule 23(b). The pertinent 

6 An "approved claim" means a settlement class member who has 
filed a claim form "that is (a) submitted timely and in accordance 
with the directions on the Claim Form and the provisions of the 
Settlement Agreement, (b) fully and truthfully completed and 
executed, with all of the information requested in the Claim Form, 
and (c) signed by the Settlement Class Member, physically or 
electronically, affirming that the Settlement Class Member received 
one or more Telephone Calls on his or her cell phone without his or 
her prior express consent." Final Settlement Agreement ¶ 1.2.
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category here is a damages action, where certification is 
appropriate if "the questions of law or fact common to class 
members predominate over any questions affecting only 
individual members, and ... a class action is superior to other 
available methods for fairly and efficiently adjudicating the 
controversy." Rule 23(b)(3) (emphases added). Four factors 
relevant to [*12]  predominance and superiority are "(A) the 
class members' interests in individually controlling the 
prosecution or defense of separate actions; (B) the extent and 
nature of any litigation concerning the controversy already 
begun by or against class members; (C) the desirability or 
undesirability of concentrating the litigation of the claims in 
the particular forum; and (D) the likely difficulties in 
managing a class action." Fed. R. Civ. P. 23(b)(3)(A)-(D).

"Failure to meet any of the Rule's requirements precludes 
class certification." Harper v. Sheriff of Cook Cnty., 581 F.3d 
511, 513 (7th Cir. 2009) (quoting Arreola v. Godinez, 546 
F.3d 788, 794 (7th Cir. 2008)) (quotation marks omitted). In 
the context of certifying classes for settlement purposes only, 
the Supreme Court has held that certification must meet the 
usual requirements of Rule 23(a) and (b), except for the 
manageability prong of Rule 23(b)(3)(D). See Amchem 
Prods., Inc. v. Windsor, 521 U.S. 591, 619-20, 117 S. Ct. 
2231, 138 L. Ed. 2d 689 (1997). Rule 23(a) and (b), which 
"focus court attention on whether a proposed class has 
sufficient unity so that absent members can fairly be bound by 
decisions of class representatives," are concerns at settlement 
just as they are at trial, id. at 621, but "a district court need not 
inquire whether the case, if tried, would present intractable 
management problems," id. at 620. The Court preliminarily 
certified the Settlement Agreement in October 2015. R. 59-
60. After considering Rule 23(a) and (b) [*13]  again at the 
final approval stage, it now reaffirms that certification, as 
explained next.

1. Rule 23(a)

i. Ascertainabilty

A threshold requirement of Rule 23(a) is ascertainability—
whether a class is identifiable and definite. See Oshana v. 
Coca-Cola Co., 472 F.3d 506, 513 (7th Cir. 2006) (citations 
omitted). This requirement is "implied in Rule 23(a)." 
Alliance to End Repression v. Rochford, 565 F.2d 975, 977 
(7th Cir. 1977) (citations omitted); Jamie S. v. Milwaukee 
Pub. Sch., 668 F.3d 481, 495 (7th Cir. 2012) (definiteness 
means whether there is "[a] way to know or readily ascertain 
who is a member of the class" (citation omitted)). Indeed, 
each of the Rule 23(a) prerequisites for class-action 
certification refers to a "class," and thus each prerequisite 

cannot be evaluated if the class itself is not ascertainable. See 
Fed. R. Civ. P. 23(a)(1) (numerosity of the "class"), (a)(2) 
(law or fact questions common to the "class"), (a)(3) 
(typicality of the named plaintiff's claims or defenses 
compared to those of the "class"), (a)(4) (adequacy of the 
proposed class representatives to protect the interests of the 
"class"). There are three purposes of the ascertainability 
requirement: first, it prevents vagueness, which "is a problem 
because a court needs to be able to identify who will receive 
notice, who will share in any recovery, and who will be bound 
by a judgment." Mullins v. Direct Digital, LLC, 795 F.3d 654, 
660 (7th Cir. 2015) (citation omitted). So the class definition 
must "identify a particular group, [*14]  harmed during a 
particular time frame, in a particular location, in a particular 
way." Id. (citation omitted). Next, ascertainability requires 
that the class is defined by objective, rather than subjective 
criteria, or "in terms of conduct ... rather than a state of mind." 
Id. (citation omitted). Finally, a class should not be "defined 
in terms of successes on the merits," where "a class member 
either wins or, by virtue of losing, is defined out of the class 
and is therefore not bound by the judgment." Id. (citation and 
quotation marks omitted). Defining a class this way "raises an 
obvious fairness problem for the defendant," who "is forced to 
defend against the class, but if a plaintiff loses, she drops out 
and can subject the defendant to another round of litigation" 
because she is not bound by the adverse judgment. Id. 
(citation omitted).

The settlement class here includes "all Persons in the United 
States for whom Nationstar Mortgage, LLC has in its records 
a cellular telephone number until the date that the Court enters 
an order preliminary approving the Settlement Agreement 
[October 14, 2015]." Final Settlement Agreement ¶ 1.30. This 
class definition meets all of the ascertainability [*15]  
concerns addressed by Mullins. It is not vague because it 
defines a particular group of individuals—those whose cell 
phone numbers are in Nationstar's database—who were 
harmed by receiving calls that violate the TCPA. Nor is the 
class "fail-safe" by being defined on the merits—for example, 
as individuals who received TCPA calls without their consent. 
The class is also objectively identifiable because 
"membership within it [can] be determined by application of 
precise, objective criteria." Bridgeview Health Care Ctr. Ltd. 
v. Clark, 2011 U.S. Dist. LEXIS 113609, 2011 WL 4628744, 
at *2 (N.D. Ill. Sept. 30, 2011). Because members belong to 
the class if they are on a list in Nationstar's records, it is 
possible to identify class members without any subjective 
criteria.

Mitchell, an objector, argues that the settlement class 
definition is "poorly defined" because "[c]lass members 
cannot make an independent determination as to whether they 
fit within it ... [because] only Nationstar [] know[s] its scope." 
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R. 83, Mitchell Objection at 5. In other words, the class 
members do not know whether they are in Nationstar's 
records. Id. But just because the phone numbers are in 
Nationstar's possession does not mean that determining class 
membership is a subjective inquiry that depends on 
Nationstar's state of mind. And as the Court explained during 
the final [*16]  approval hearing, the ascertainability 
requirement does not require class members themselves to 
objectively know, without further information gathering, 
whether they are members of the class definition, but only 
that membership can be objectively determined in general. R. 
128, 5/19/16 Fairness Hr'g Tr. at 32:2-14.

Mitchell also argues that the class definition is too broad 
because "persons who have never received a telephone call 
from Nationstar ... logically fall within the definition of the 
Settlement Class." Mitchell Objection at 5; see also R. 125, 
Mitchell Objection Reply at 5-6. It is true that "[i]f ... a class 
is defined so broadly as to include a great number of members 
who for some reason could not have been harmed by the 
defendant's allegedly unlawful conduct, the class is defined 
too broadly to permit certification." Messner v. Northshore 
Univ. HealthSystem, 669 F.3d 802, 824 (7th Cir. 2012) 
(citation omitted). But "determinations [of overbreadth] are a 
matter of degree, and will turn on the facts as they appear 
from case to case." Id. at 825. Here, the class is not overbroad 
because it is likely that most of the phone numbers in 
Nationstar's records received a call. Nationstar explained that 
the majority of the numbers in its records were gathered from 
credit applications. 5/19/16 [*17]  Fairness Hr'g Tr. 28:4-12 
("[B]ecause the number is in the system, we believe that there 
must have been a reason we got that number, and oftentimes, 
in the majority of cases, it will be through the credit 
application."). And the Plaintiffs allege that Nationstar 
routinely called customers for debt-collection purposes. Am. 
Compl. ¶¶ 25-26. They also allege that "[Nationstar's] records 
identify the exact date and time of each and every call made 
by Nationstar and whether the call was made by Nationstar's 
'Avaya Proactive Contact' automated dialing system." Id. ¶ 
32. So it is reasonable to believe that Nationstar entered a 
large number of phone numbers into its records for the 
purpose of making automated debt-collection calls, and did 
call many of these numbers. This definition is not so broad as 
to be unascertainable. Cf. Oshana, 472 F.3d at 509 (class of 
"[a]ll individuals who purchased ... fountain Diet Coke in ... 
Illinois" not ascertainable in action alleging that Coke tricked 
consumers about the ingredients of fountain Diet Coke). In 
addition, the Court explained during the fairness hearing that 
"the navigation that always has to occur in [defining a class] 
is to be objective enough to send notice to a class that 
is [*18]  both ascertainable, but then will include those who 
have a meritorious case or claim." 5/19/16 Final Approval Tr. 
32:6-9. The definition here—all individuals whose phone 

numbers were in Nationstar's records—is broad enough to 
provide notice to all those with meritorious claims, but not so 
broad that it encompasses a significant number of individuals 
who did not receive a call, and thus could not suffer any 
TCPA violation.7

ii. Numerosity

The Plaintiffs have demonstrated that their proposed class is 
sufficiently numerous for class treatment. To meet this 
requirement, a plaintiff must show that the proposed class is 
"so numerous that joinder of all members is impracticable." 
Fed. R. Civ. P. 23(a)(1). Because courts have held that 40 
members generally suffice, the 2.3 million members in [*19]  
this class also meet numerosity. E.g., Swanson v. Am. 
Consumer Indus., Inc., 415 F.2d 1326, 1333 n.9 (7th Cir. 
1969) (a proposed class of 40 would be "a sufficiently large 
group to satisfy Rule 23(a)"); CE Design Ltd. v. Cy's 
Crabhouse N., Inc., 259 F.R.D. 135, 140 (N.D. Ill. 2009) 
(numerosity met in TCPA class action because "[t]he joinder 
of potentially thousands of plaintiffs—or even hundreds of 
them—would be impracticable" (citation omitted)); 
Oplchenski v. Parfums Givenchy, Inc., 254 F.R.D. 489, 495 
(N.D. Ill. 2008) ("Generally, where class members number at 
least 40, joinder is considered impracticable and numerosity is 
satisfied." (citation omitted)).

iii. Commonality

Next, Rule 23(a)(2) requires that "there are questions of law 
or fact common to the class." To establish commonality, class 
members must "have suffered the same injury," which "does 
not mean merely that they have all suffered a violation of the 
same provision of law," but rather that the class members' 
"claims depend upon a common contention" that "is capable 
of classwide resolution." Wal-Mart Stores, Inc. v. Dukes, 564 
U.S. 338, 350, 131 S. Ct. 2541, 180 L. Ed. 2d 374 (2011) 
(citations and quotation marks omitted). That, in turn, means 
"not [just] the raising of common questions—even in 
droves—but, rather the capacity of a classwide proceeding to 
generate common answers apt to drive the resolution of the 
litigation." Id. (citation and quotation marks omitted) 
(emphasis in original); see also Suchanek v. Sturm Foods, 

7 To the extent that Mitchell argues that the class definition permits 
those who did not suffer a TCPA violation to receive a payout, the 
claim form addresses this concern. To receive payment, a claimant 
must attest under penalty of perjury that she "received one or more 
non-emergency automated or artificial or prerecorded voice calls 
from Nationstar ... ." Proposed Claim Form; 1/27/16 Minute Entry 
(approving proposed claim form).
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Inc., 764 F.3d 750, 756 (7th Cir. 2014) (commonality met 
because the claims "all derive from a single course [*20]  of 
conduct by [defendant]: the marketing and packaging of 
[coffee]," so "the same conduct or practice by the same 
defendant gives rise to the same kind of claims from all class 
members").

Commonality is met here, even under the heightened 
standards announced in Wal-Mart. Here, each class member 
suffered the same alleged TCPA injury from the same 
conduct—receiving an autodialed call from Nationstar 
without consenting to the call. Nationstar's defense—that 
class members consented to the calls—is a common question 
that can be resolved for the whole class. According to 
Nationstar, the majority of the class members' phone numbers 
came from credit applications with Nationstar or with third 
party lenders, and Nationstar believes that providing a phone 
number on a loan application is enough to constitute consent 
to be called. 5/19/16 Fairness Hr'g Tr. 28:4-12 ("[B]ecause the 
number is in the system, we believe that there must have been 
a reason we got that number, and oftentimes, in the majority 
of cases, it will be through the credit application."). Thus, the 
legal question—whether providing a phone number on a 
credit application constitutes consent—is a common question 
that can be resolved for the [*21]  majority of members at 
once. Another common question is whether Nationstar's 
dialing system is an autodialer within the meaning of the 
TCPA. The TCPA prohibits calls made by "equipment which 
has the capacity—(A) to store or produce telephone numbers 
to be called, using a random or sequential number generator; 
and (B) to dial such numbers." 47 U.S.C. § 227(a)(1). The 
Plaintiffs allege that all of Nationstar's calls were made using 
its Avaya phone system, Am. Compl. ¶¶ 30-32, so whether 
this system is an autodialer is also a common question for the 
whole class. Thus, class litigation "will resolve an issue that is 
central to the validity of each one of the claims in one stroke." 
Wal-Mart, 564 U.S. at 350; see also Kolinek, 311 F.R.D. at 
492-93 (common question of "whether, as a matter of law, 
providing a cellular telephone number for verification 
purposes constitutes prior express consent to receive 
prescription refill reminder calls"); Hinman v. M & M Rental 
Ctr., Inc., 545 F. Supp. 2d 802, 807 (N.D. Ill. 2008) (common 
question of consent where "[defendant's] fax broadcasts were 
transmitted en masse based on the 'leads' list compiled several 
years earlier"); Gehrich v. Chase Bank USA, N.A., 316 F.R.D. 
215, 2016 U.S. Dist. LEXIS 26184, 2016 WL 806549, *4 
(N.D. Ill. Mar. 2, 2016) (common question of consent in suit 
alleging that defendant sent automated debt-collection calls 
and texts).

iv. Typicality

Typicality requires that "the claims or defenses of [*22]  the 
representative parties are typical of the claims or defenses of 
the class." Fed. R. Civ. P. 23(a)(3). "A plaintiff's claim is 
typical if it arises from the same event or practice or course of 
conduct that gives rise to the claims of other class members 
and his or her claims are based on the same legal theory." 
Keele v. Wexler, 149 F.3d 589, 595 (7th Cir. 1998) (citation 
and quotation marks omitted). As discussed above, the 
success of the class's TCPA claims will hinge on questions of 
whether individuals consented to the calls because they 
provided their phone number on a credit application, and what 
constitutes an autodialer, and the claims of the eight class 
representatives depend on the same questions. Am. Compl. ¶¶ 
41-113. Because the class representatives' claims "have the 
same essential characteristics as the claims of the class at 
large," Retired Chi. Police Ass'n v. City of Chi., 7 F.3d 584, 
597 (7th Cir. 1993) (citation omitted), their claims are 
sufficiently typical.

v. Adequacy

The last Rule 23(a) requirement assures that "representative 
parties will fairly and adequately protect the interests of the 
class." Fed. R. Civ. P. 23(a)(4). "[A]dequacy of representation 
is composed of two parts: the adequacy of the named 
plaintiff's counsel, and the adequacy of representation 
provided in protecting the different, separate, and distinct 
interest of the class members." [*23]  Retired Chi. Police 
Ass'n, 7 F.3d at 598 (citation and quotation marks omitted). 
To be an adequate representative, the class representatives 
must not have "antagonistic or conflicting claims." Id.; see 
also Spano v. The Boeing Co., 633 F.3d 574, 586-87 (7th Cir. 
2011) ("[A]bsentee members of a class will not be bound by 
the final result if they were represented by someone who had 
a conflict of interest with them or who was otherwise 
inadequate."). In this case, the class representatives' claims are 
essentially identical to those of the proposed class members'. 
And there is no reason to doubt the competency and motives 
of class counsel. The adequacy requirement of Rule 23(a)(4) 
is satisfied.

2. Rule 23(b)(3)

In addition to meeting the Rule 23(a) requirements, the 
Plaintiffs must also show that "questions of law or fact 
common to class members predominate over any questions 
affecting only individual members, and that a class action is 
superior to other available methods for fairly and efficiently 
adjudicating the controversy." Fed. R. Civ. P. 23(b)(3) 
(emphases added). In assessing predominance and superiority, 
courts can consider "(A) the class members' interests in 
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individually controlling the prosecution or defense of separate 
actions; (B) the extent and nature of any litigation concerning 
the controversy already begun by or against class members; 
(C) [*24]  the desirability or undesirability of concentrating 
the litigation of the claims in the particular forum; and (D) the 
likely difficulties in managing a class action." Fed. R. Civ. P. 
23(b)(3)(A)-(D).

Although similar to commonality, "the predominance 
criterion is far more demanding." Messner, 669 F.3d at 814 
(quoting Amchem, 521 U.S. at 623-24). The Court must 
compare the role of common issues of law and fact with the 
role of individual issues, including whether the Court must 
examine individual transactions in adjudicating the claim. Id. 
at 815; see also Lady Di's, Inc. v. Enhanced Servs. Billing, 
Inc., 654 F.3d 728, 738 (7th Cir. 2011) (predominance not 
met "because the details of each customer's individual 
transactions would need to be examined to consider whether 
the claims for unjust enrichment or statutory deception were 
proven"). Here, the predominance requirement is met because 
the common legal questions described above—whether 
consent may be established from providing a phone number 
on a credit application, and whether Nationstar used an 
autodialer—"represent a significant aspect of [this] case and 
... can be resolved for all members of [a] class in a single 
adjudication." Messner, 669 F.3d at 815 (citation omitted). 
For the same reason, litigating this case as a class action is 
superior than other methods, such as individual suits.

With regard to manageability: if this [*25]  case had not 
settled, there indeed would have been significant 
manageability obstacles to class certification (the Court 
details the problems in a later section of the Opinion, see infra 
Section II.B.1). But the Supreme Court has explained that 
manageability need not be a consideration when certifying a 
class for settlement purposes. Amchem, 521 U.S. at 620 
("Confronted with a request for settlement-only class 
certification, a district court need not inquire whether the 
case, if tried, would present intractable management 
problems, see Fed. Rule Civ. Proc. 23(b)(3)(D)."). Thus, 
those concerns do not affect the predominance analysis here. 
So because the requirements of Rule 23(a) and Rule 23(b)(3) 
are met, the class is certified for settlement purposes.

B. Settlement Approval

Having certified the class for settlement, the Court turns next 
to evaluating the Settlement Agreement. Rule 23(e) requires 
courts to approve settlement agreements only after holding a 
hearing and determining that the settlement is "fair, 
reasonable, and adequate." Fed. R. Civ. P. 23(e)(2). Because 
courts do not benefit from a traditional adversarial 

presentation during settlement, and because "[t]he control of 
the class over its lawyers usually is attenuated, often to the 
point of nonexistence," Eubank v. Pella Corp., 753 F.3d 718, 
719 (7th Cir. 2014), courts must protect class members [*26]  
by "exercis[ing] the highest degree of vigilance in scrutinizing 
proposed settlements of class actions," Synfuel Techs., Inc. v. 
DHL Express (USA), Inc., 463 F.3d 646, 652 (7th Cir. 2006) 
(quoting Reynolds v. Beneficial Nat'l Bank, 288 F.3d 277, 279 
(7th Cir. 2002)) (quotation marks omitted). Indeed, "[the 
Seventh Circuit] ha[s] gone so far as to characterize the 
court's role as akin to the high duty of care that the law 
requires of fiduciaries," id. at 652-53 (citation and quotation 
marks omitted), to ensure that the settlement does not just 
"enrich [the attorneys] [and] give scant reward to class 
members," Thorogood v. Sears, Roebuck & Co., 627 F.3d 
289, 293 (7th Cir. 2010). In evaluating fairness, courts 
consider: "the strength of plaintiffs' case compared to the 
amount of defendant's settlement offer, an assessment of the 
likely complexity, length and expense of the litigation, an 
evaluation of the amount of opposition to settlement among 
affected parties, the opinion of competent counsel, and the 
stage of the proceedings and the amount of discovery 
completed at the time of settlement." Synfuel, 463 F.3d at 653 
(quoting Isby v. Bayh, 75 F.3d 1191, 1199 (7th Cir. 1996)) 
(quotation marks omitted).

1. Strength of the Plaintiffs' Case Compared to Settlement

The first factor—strength of the plaintiffs' case compared to 
the defendant's settlement offer—is the most important, and 
courts should attempt to "quantify the net expected value of 
continued litigation to the class" by "estimating the range 
of [*27]  possible outcomes and ascribing a probability to 
each point on the range." Reynolds, 288 F.3d at 285 (citation 
omitted). Although this is an imprecise exercise, courts should 
attempt a "ballpark valuation." Id. Further, "courts should not 
reject a settlement solely because it does not provide a 
complete victory to plaintiffs" because "[t]he essence of 
settlement is a compromise." In re AT&T Mobility Wireless 
Data Servs. Sales Litig., 270 F.R.D. 330, 347 (N.D. Ill. 2010) 
(quoting Isby, 75 F.3d at 1200; Hiram Walker & Sons, Inc., 
768 F.2d 884, 889 (7th Cir. 1985)) (quotation marks omitted). 
Even though class members receive less than they would if 
they prevail at trial, they "benefit by immediately resolving 
the litigation and receiving some measure of vindication for 
[their] position[s] while forgoing the opportunity to achieve 
an unmitigated victory." Id. (quoting Hiram Walker, 768 F.2d 
at 889) (quotation marks omitted); Mars Steel Corp. v. Cont'l 
Ill. Nat. Bank & Trust Co. of Chicago, 834 F.2d 677, 682 (7th 
Cir. 1987) (if class claims were worth $750 million, but there 
was a one percent chance of prevailing at trial where class 
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would have to pay contingent fees of $10 million, then "the 
class would be better off settling for any amount greater than 
$7.4 million than taking its chances on a trial").

Here, the Plaintiffs estimate that each settlement class 
member with an approved claim will receive around $45; this 
is a pro rata share of the $12.1 million in settlement funds 
after administration fees, incentive awards, [*28]  and 
attorneys' fees are deducted. Pls.' Final Approval Br. at 10 
n.10. As some objectors point out, this figure is far below the 
TCPA's statutory damages of $500 for each negligent 
violation (and $1,500 for each willful violation), 47 U.S.C. § 
227(b)(3), and also does not compensate class members on a 
per call basis. See R. 82, Youngblood Objection at 2-3; 
Mitchell Objection at 6-8. These objections are readily 
rejected. For one, "complete victory for Plaintiffs at $500 or 
$1,500 per class member," multiplied by the number of calls 
each class member received, "could bankrupt" Nationstar and 
would be near impossible for the Plaintiffs to collect and for 
Nationstar to pay. Gehrich, 2016 U.S. Dist. LEXIS 26184, 
2016 WL 806549, at *7 ("[A]ssuming ... only one violation 
per class member ... Chase would owe $16.1 billion, and 
$48.4 billion if the jury found that Chase's violations were 
knowing or willful. A $52.50 recovery in the hand is better 
than a $500 or $1,500 recovery that must be chased through 
the bankruptcy courts."). And the $45 recovery per claimant is 
also in line with other TCPA settlements. E.g., id. (approving 
$52.50 recovery); In re Capital One, 80 F. Supp. 3d at 790 
(approving $34.60 recovery, which "does not seem so 
miniscule in light of the fact that class members did not suffer 
any actual damages beyond a few unpleasant phone calls"); 
Kolinek, 311 F.R.D. at 493-94 (approving [*29]  $30 
recovery); Wilkins v. HSBC Bank Nev., N.A., 2015 U.S. Dist. 
LEXIS 23869, 2015 WL 890566, at *7 (N.D. Ill. Feb. 27, 
2015) (approving $93.22 recovery because "a settlement need 
not provide the plaintiffs a total victory, especially where the 
plaintiffs have suffered no actual damages and total victory 
would threaten the defendant's ability to continue on as a 
viable entity"). More importantly, the recovery amount 
reflects a compromise—settlement class members "receive a 
payout without having suffered anything beyond a few 
unwanted calls ..., they receive it (reasonably) quickly, and 
they receive it without the time, expense, and uncertainty of 
litigation." Gehrich, 2016 U.S. Dist. LEXIS 26184, 2016 WL 
806549, at *7. In return, Nationstar "buys peace and mitigates 
risk," id., by reducing litigation costs and potential exposure, 
and by preventing settlement class members from asserting 
any related claims in the future, Final Settlement Agreement 
¶¶ 1.24, 1.31, 3.1, 3.2.

The $45 recovery is also reasonable when considered in light 
of the concerns about the merits of the Plaintiffs' case, and the 
serious difficulties that they would have faced had they 

continued litigation—both at the class certification and merits 
stages. For example, the Plaintiffs would have had to 
overcome Nationstar's consent defense, because the TCPA 
only prohibits calls made [*30]  without "the prior express 
consent of the called party." 47 U.S.C. § 227(b)(1)(A). See R. 
30, Def.'s Answer at 43 (Nationstar asserting consent 
defense). Had litigation continued, Nationstar would have 
argued that the majority of class representatives consented to 
be called, because they provided their cell phone numbers on 
loan applications with Nationstar or with third-party lenders. 
5/19/16 Fairness Hr'g Tr. 28:4-12 ("[B]ecause the number is 
in the system, we believe that there must have been a reason 
we got that number, and oftentimes, in the majority of cases, 
it will be through the credit application."). A number of 
rulings by the Federal Communications Commission could 
have supported this defense. In 2008, the FCC addressed 
automated calls by debt collectors and "clarif[ied] that 
autodialed and prerecorded message calls to wireless numbers 
that are provided by the called party to a creditor in 
connection with an existing debt are permissible ... ." In the 
Matter of Rules & Regulations Implementing the Tel. 
Consumer Prot. Act of 1991, 23 F.C.C. Rcd. 559, 568 (2008). 
More specifically, "the provision of a cell phone number to a 
creditor, e.g., as part of a credit application, reasonably 
evidences prior express consent by the cell phone subscriber 
to [*31]  be contacted at that number regarding the debt." Id. 
at 564; see also id. at 564-65 ("[P]rior express consent is 
deemed to be granted only if the wireless number was 
provided by the consumer to the creditor, and that such 
number was provided during the transaction that resulted in 
the debt owed."). And in 2015, the FCC further explained that 
consent given as part of a credit application "is valid not only 
for calls made by the original creditor, but also for those made 
by a third party collector acting on behalf of that creditor." In 
the Matter of Rules & Regulations Implementing the Tel. 
Consumer Prot. Act of 1991 Am., 30 F.C.C.R. 7961, 8028 
(2015). Although there has been no definitive Seventh Circuit 
authority on the scope of this consent in the debt collection 
context,8 the FCC rulings—which are binding on the district 
courts under the Hobbs Act, 28 U.S.C. § 2342(1)—are 
favorable for Nationstar. E.g., CE Design, Ltd. v. Prism Bus. 
Media, Inc., 606 F.3d 443, 444 (7th Cir. 2010) (district court 
appropriately concluded that it lacked jurisdiction to consider 
validity of FCC ruling); Toney v. Quality Res., Inc., 75 F. 
Supp. 3d 727, 734 (N.D. Ill. 2014) (applying FCC definition 
of consent because "[u]nder the Hobbs Act, the court must 
apply a final FCC order if it governs the matter at issue"); 
Thrasher-Lyon v. CCS Commercial, LLC, 2012 U.S. Dist. 

8 The Seventh Circuit referenced the 2008 FCC ruling in Soppet v. 
Enhanced Recovery Co., LLC, 679 F.3d 637, 643 (7th Cir. 2012), 
but was addressing the definition of a "called party."
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LEXIS 125203, 2012 WL 3835089, at *3 (N.D. Ill. Sept. 4, 
2012) ("The Court acknowledges, and does not attempt to 
review or alter, the FCC's ruling that 'prior express consent' is 
provided [*32]  when a debtor gives contact information to a 
creditor in the course of the transaction giving rise to the 
debt.").

Nationstar would also have argued that other class members 
who gave their cell phone numbers outside the loan 
application context also consented to the calls. A different 
FCC ruling, this one from 2002, explained that "persons who 
knowingly release their phone numbers have in effect given 
their invitation or permission to be called at the number which 
they have given, absent instructions to the contrary. Hence, 
telemarketers will not violate our rules by calling a number 
which was provided as one at which the called party wishes to 
be reached." In the Matter of Rules & Regulations 
Implementing the Tel. Consumer Prot. Act of 1991, 7 F.C.C. 
Rcd. 8752 (1992). So Nationstar would have argued that a 
class member who provided her number in one context—say, 
to receive a fraud alert—would have consented in other 
contexts—such as to receive an advertising or debt-collection 
call. See Greene v. DirecTv, Inc., 2010 U.S. Dist. LEXIS 
118270, 2010 WL 4628734, at *3 (N.D. Ill. Nov. 8, 2010) 
(plaintiff, who gave Equifax her phone number for a fraud 
alert, consented to an automated call made by 
defendant, [*33]  a third party who received the phone 
number from Equifax).

This consent defense would have posed a serious obstacle to 
class certification, because the defense would have presented 
manageability concerns (remember, though, that 
unmanageability does not prevent the Court from certifying 
this settlement class, as explained above, see supra Section 
II.A.2; Amchem, 521 U.S. at 620 ("Confronted with a request 
for settlement-only class certification, a district court need not 
inquire whether the case, if tried, would present intractable 
management problems, see Fed. Rule Civ. Proc. 
23(b)(3)(D).").) Manageability, or "the likely difficulties in 
managing a class action," Fed. R. Civ. P. 23(b)(3)(D), can be 
problematic when there is a "significant number of 
individualized elements of proof." Clay v. Am. Tobacco Co., 
188 F.R.D. 483, 495 (S.D. Ill. 1999) (manageability problem 
existed when plaintiffs, who alleged that defendants violated 
various tobacco statutes, would have to show liability under 
different state statutes and rebut different state defenses); 
Zapka v. Coca-Cola Co., 2000 U.S. Dist. LEXIS 16552, 2000 
WL 1644539, at *4 (N.D. Ill. Oct. 27, 2000) (class was 
unmanageable "because of the multiple and different variables 
that would have to be proved as to each class member" where 
plaintiffs alleged violations of different consumer protection 
statutes). Manageability also requires an "on-the-ground 
assessment of whether the [*34]  proposed efficiencies from a 

class action will outweigh the administrative problems and 
inefficiencies likely to ensue." Hamilton v. O'Connor 
Chevrolet, Inc., 2006 U.S. Dist. LEXIS 44149, 2006 WL 
1697171, at *12 (N.D. Ill. June 12, 2006) (manageability not 
met when liability under Illinois Consumer Fraud Act "would 
require individualized assessments along various factual 
axes—including the consideration of various putative oral 
representations and time-specific financing markets for any 
given buyer").

Here, had the case proceeded to trial, a factfinder might very 
well have been required to make individualized 
determinations about the context in which each class member 
gave her phone number to Nationstar, or to a third party, 
because not all phone numbers came from loan application 
forms. See Pls.' Final Approval Br. at 19 (explaining that class 
members may have provided their cell phone numbers in 
"other contexts" other than loan origination documents). And 
even for those class members who provided their phone 
numbers on credit applications, individualized inquiries 
probably would have been needed to determine each credit 
application's scope of consent. Because Nationstar is both a 
lender and mortgage servicer, Am. Compl. ¶¶ 1, 24, class 
members had loans with different lenders and signed 
different [*35]  loan documents, potentially giving varying 
levels of consent. See Kolinek v. Walgreen Co., 2014 U.S. 
Dist. LEXIS 91554, 2014 WL 3056813, at *4 (N.D. Ill. July 7, 
2014) ("[T]o the extent the FCC's orders establish a rule, it is 
that the scope of a consumer's consent depends on its context 
and the purpose for which it is given. Consent for one purpose 
does not equate to consent for all purposes."). As a result, the 
Court might have needed to certify different subclasses for 
each lender or each type of consent, making the case 
unwieldy (and even subclasses might not have taken care of 
the problem). See In re Capital One, 80 F. Supp. 3d at 791 
(noting, in the final approval context, that "[i]dentifying 
consenting class members and the precise timing and nature 
of that consent would require Capital One to locate 
documents and analyze call recordings for nearly all of the 
17.5 million class members. These individual determinations 
do not always comport with Rule 23(b)(3)'s manageability 
requirement ... ."); Jamison v. First Credit Servs., Inc., 290 
F.R.D. 92, 107 (N.D. Ill. 2013) (predominance requirement 
problematic because "[the defendant] has introduced evidence 
that it elicited consent to call a large percentage of the 
potential class members on their cellphones," so "the Court 
would have to conduct a series of mini-trials to determine the 
population of the class and to determine liability"); Vigus v. S. 
Ill. Riverboat/Casino Cruises, Inc., 274 F.R.D. 229, 237 (S.D. 
Ill. 2011) ("a myriad of individual inquiries [*36]  will be 
necessary to arrive at a decision on the issue of liability, 
which renders this case unmanageable as a class action," 
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because there is a "great[] likelihood ... that the Casino's call 
list is not a list of homogeneously unconsenting recipients"); 
G.M. Sign, Inc. v. Brink's Mfg. Co., 2011 U.S. Dist. LEXIS 
7084, 2011 WL 248511, at *8 (N.D. Ill. Jan. 25, 2011) 
(because defendant "introduced evidence that it elicited 
consent from every [fax] recipient," the court "would have to 
engage in a class-member-specific inquiry to determine 
whether each recipient did indeed give permission or have an 
established business relationship with Defendant at the 
pertinent time"). Similarly, had the Plaintiffs prevailed at 
class certification, they would have had to overcome the 
consent defense again on the merits, by showing that solely 
providing a number on a credit application did not constitute 
consent, that the scope of consent on the credit applications 
was limited, or that providing a phone number in other 
contexts (other than on a credit application) did not constitute 
consent to be called.

What's more, the Plaintiffs would have faced uncertainty 
surrounding the definition of an "automatic telephone dialing 
system" had the case proceeded in litigation. 47 U.S.C. § 
227(b)(1)(A). Recall that Nationstar allegedly used an 
autodialer [*37]  to make the prohibited calls. Am. Compl. ¶ 
28. The TCPA defines an autodialer as "equipment which has 
the capacity—(A) to store or produce telephone numbers to 
be called, using a random or sequential number generator; and 
(B) to dial such numbers." 47 U.S.C. § 227(a)(1). In 2003, the 
FCC explained that while previous autodailers generated 
random numbers to call, "the evolution of the teleservices 
industry has progressed to the point where using lists of 
numbers is far more cost effective." In Re Rules & 
Regulations Implementing the Tel. Consumer Prot. Act of 
1991, 18 F.C.C. Rcd. 14014, 14092 (2003). So a predictive 
dialer, which "has the capacity to store or produce numbers 
and dial those numbers at random, in sequential order, or from 
a database of numbers," id. at 14091, "constitutes an 
automatic telephone dialing system and is subject to the 
TCPA's restrictions on the use of autodialers," 23 F.C.C. Rcd. 
at 566. In other words, an autodialer "has the specified 
capacity to generate numbers and dial them without human 
intervention regardless of whether the numbers called are 
randomly or sequentially generated or come from calling 
lists." In the Matter of Rules & Regulations Implementing the 
Tel. Consumer Prot. Act of 1991, 27 F.C.C. Rcd. 15391, 
15392 n.5 (2012) (emphasis in original). These FCC 
decisions [*38]  are favorable to the Plaintiffs because they 
expand the definition of an autodialer, and it is likely that 
Nationstar's telephone system randomly called numbers from 
a list. At the same time, there has been much dispute over 
whether the agency's interpretation is appropriate in light of 
the TCPA's narrower definition of an autodialer, an issue that 
is now on appeal in the D.C. Circuit. See ACA Int'l v. Fed. 

Commc'ns Comm'n, Appeal No. 15-1211 (D.C. Circuit) (filed 
on Oct. 13, 2015); Chamber of Commerce v. Fed. Commc'ns 
Comm'n, Appeal No. 15-1306 (D.C. Circuit) (filed on Sept. 2, 
2015). Further, "[t]he FCC is [also] considering petitions 
seeking to exclude from the TCPA predictive dialers used for 
non-telemarketing purposes, such as debt collection." In re 
Capital One, 80 F. Supp. 3d at 791 (citation omitted). So the 
longer this litigation goes on, the greater the risk that the D.C. 
Circuit, or another FCC ruling, will alter or weaken the class's 
legal position. See id. at 791-92 ("[W]ithout the prompt and 
final resolution a settlement provides, Plaintiffs run the risk 
that forthcoming FCC orders may extinguish their claims."); 
Kolinek, 311 F.R.D. at 494 (same).

In sum, the settlement value is fair because the Plaintiffs' 
ability to "win[] at trial and secur[e] complete recovery 
for [*39]  all [2.3] million class members is but one 
potentiality, and it is a dubious one at that." Kolinek, 311 
F.R.D. at 494. In light of the potential difficulties at class 
certification and on the merits due to the consent and 
autodialer issues, the time and extent of protracted litigation, 
and the potential of recovering nothing, the relief provided to 
class members in the Settlement Agreement represents a 
reasonable compromise.

2. Complexity, Length, and Expense of Litigation

The next factor is "the likely complexity, length and expense 
of the litigation." Synfuel, 463 F.3d at 653. When litigation 
will be costly and lengthy, settlement is especially favored 
because "the present lawsuit will come to an end and Class 
Members will realize both immediate and future benefits as a 
result." Schulte v. Fifth Third Bank, 805 F. Supp. 2d 560, 586 
(N.D. Ill. 2011). This factor also favors approval of this 
Settlement Agreement. Although the legal TCPA issues are 
not particularly complex, the administration of the case would 
be, as explained above. And although the parties have, to date, 
"produced and reviewed thousands of pages of documents" 
during two months of limited discovery, Balabanian Decl. 
(Final Approval) ¶ 14, they would have to continue extensive 
discovery on class certification and on the merits of the 
claims [*40]  if the Court disapproves of the settlement. Class 
certification would be vigorously contested; and given the 
manageability challenges explained above, an evidentiary 
hearing would be required (on top of briefing) to determine 
whether liability and defense theories can be resolved with 
common proof. Summary judgment would also be contested, 
if the Plaintiffs make it past certification, or there would be an 
appeal, if the Plaintiffs do not. All of these proceedings would 
increase time and expense while reducing the possibility of 
recovery. E.g., Gehrich, 2016 U.S. Dist. LEXIS 26184, 2016 
WL 806549, at *9 (the parties would have "to retain experts, 
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analyze an enormous quantity of data, and engage in 
substantial motion practice, which could have resulted in 
reducing or negating, and certainly would have delayed, any 
judgment in favor of Plaintiffs, even putting aside the near 
certainty of appeal"); In re Capital One, 80 F. Supp. 3d at 792 
(same); Kolinek, 311 F.R.D. at 495 (same); Schulte, 805 F. 
Supp. 2d at 586 (without settlement, there would be a motion 
to dismiss, discovery, contested class certification and a 
possible appeal, summary judgment, and a trial on damages). 
Defense counsel put it best: "[I]f this case doesn't settle, this 
litigation will be a war." 5/19/16 Fairness Hr'g Tr. 26:18-19. 
So this factor also favors settlement.

3. Amount [*41]  of Opposition

Because there is a low "amount of opposition to settlement 
among affected parties," Synfuel, 463 F.3d at 653, this factor 
also favors settlement. Out of 2,343,988 individuals notified 
in this case, there have only been 82 requests for exclusion, or 
.003498% of the settlement class. And only six objections 
have been filed, on behalf of seven individuals, or 0.000299% 
of the settlement class. This factor should not be overstated, 
however, because it is common for TCPA actions to have low 
opt-out and objection rates because of the relatively low 
individual stakes. E.g., In re Capital One, 80 F. Supp. 3d at 
792 (0.0032% opt-out rate); Kolinek, 311 F.R.D. at 495 
(0.001668% opt out rate and 0.0002209% objection rate); 
Gehrich, 2016 U.S. Dist. LEXIS 26184, 2016 WL 806549, at 
*9 (.000697% opt-out rate and .000056% objection rate); 
Wilkins, 2015 U.S. Dist. LEXIS 23869, 2015 WL 890566, at 
*7 (.0003% opt-out rate and .0001% objection rate).

4. Opinion of Competent Counsel

Next, the Court considers "the opinion of competent counsel." 
Synfuel, 463 F.3d at 653. "Even though Class Counsel may be 
considered biased because they stand to benefit from approval 
... this factor weighs in favor of approval." In re Capital One, 
80 F. Supp. 3d at 792. The Court has previously said that 
class counsel are "exceptionally qualified and experienced in 
representing classes," R. 21, 2/17/15 Minute Entry, and thus 
are capable of assessing the strengths and weaknesses 
of [*42]  the parties' positions. There is also no evidence of 
collusion between class counsel and Nationstar, in which 
"[c]lass counsel and defendants ... generate a settlement that 
extinguishes the claims against the defendant and enriches 
class counsel and the class representatives with large awards, 
but does not provide commensurate or adequate benefit for 
the class." Gehrich, 2016 U.S. Dist. LEXIS 26184, 2016 WL 
806549, at *10 (citing Redman, 768 F.3d at 629; Eubank, 753 
F.3d at 720). Nothing in the record shows any sort of 

unfairness or collusion here; the parties have vigorously 
defended their positions throughout the litigation, participated 
in two prior mediations, and engaged in discovery. The result 
appears to be an arms' length agreement rather than one that 
primarily benefits Nationstar or class counsel. Cf. CE Design 
Ltd. v. King Supply Co., 791 F.3d 722, 725 (7th Cir. 2015) (a 
settlement could be collusive where class counsel gets large 
fees but settlement is "virtually harmless to the defendant" 
because the award is paid by insurance).

5. Stage of Litigation and Amount of Discovery

The final factor, "the stage of the proceedings at which 
settlement is reached[,] is important because it indicates how 
fully the district court and counsel are able to evaluate the 
merits of plaintiffs' claims." In re AT&T, 270 F.R.D. at 350 
(citation omitted). In this case, the parties conducted two 
months [*43]  of discovery and participated in two mediation 
sessions before finalizing their agreement. In March 2015, 
after the first mediation session, the parties agreed to "an early 
exchange of information." R. 32, 4/22/15 Status Report at 3. 
Rather than staying discovery during the mediations, the 
Court ordered discovery to proceed and set deadlines. 4/27/15 
Minute Entry. Although discovery was later suspended when 
the parties informed the Court that they were nearing 
settlement, 6/24/15 Minute Entry, the parties had been able to 
"produce[] and review[] thousands of pages of documents 
related to ... the number of class members in question, the 
total number of calls made, and Nationstar's purported records 
of consent to make those calls," Balabanian Decl. (Final 
Approval) ¶ 14. So "the parties have completed a sufficient 
amount of discovery to be able to place value on their 
respective positions in this case." Gehrich, 2016 U.S. Dist. 
LEXIS 26184, 2016 WL 806549, at *9 (factor favored 
settlement when there was "confirmatory discovery" for the 
purposes of settlement); In re Capital One, 80 F. Supp. 3d at 
792-93 (factor favored settlement where parties had 
completed settlement-related discovery and mediation). And 
"the [C]ourt is not convinced that extensive formal discovery, 
when measured against the [*44]  cost that would be incurred, 
would place the parties in a proportionally better position than 
they are now to determine an appropriate settlement value of 
this litigation." In re Capital One, 80 F. Supp. 3d at 793.

6. Objections to the Settlement

The circumstances of this case—both the underlying 
substantive merits and the procedural posture of the 
litigation—show that the Settlement Agreement is fair, 
reasonable, and adequate under Rule 23(e), and none of the 
objections undermine that conclusion. The Court has 
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addressed several objections in other sections of this Opinion 
on class certification and attorneys' fees. The Court now 
addresses, and overrules, the remaining objections.

First, some objectors believe that the Settlement Agreement is 
unfair because the scope of the release is too broad and does 
not compensate class members for their waiver of all state and 
federal claims, including ones that were not brought in this 
action. Youngblood Objection at 2. It is true that the release 
covers all claims "arising from the use of automatic telephone 
dialing systems or an artificial or prerecorded voice." Final 
Settlement Agreement ¶ 1.24. But "[i]t is not at all uncommon 
for settlements to include a global release of all claims past, 
present, and future." Williams v. Gen. Elec. Capital Auto 
Lease, Inc., 159 F.3d 266, 274 (7th Cir. 1998) (citing [*45]  
Fair v. Int'l Flavors & Fragrances, Inc., 905 F.2d 1114, 
1115-16 (7th Cir. 1990)). And in fact the release here is not a 
"global" release, but is tied to the specific factual predicate of 
"the use of automatic telephone dialing systems or an artificial 
or prerecorded voice." Final Settlement Agreement ¶ 1.24. 
Settlements "may release not only those claims alleged in the 
complaint, but also a claim based on the identical factual 
predicate ... even though the claim was not presented and 
might not have been presentable in the class action." 
Williams, 159 F.3d at 273-74 (citation and quotation marks 
omitted). Aside from the TCPA (which the Plaintiffs of 
course did invoke), it is not at all clear what other claims a 
plaintiff could successfully premise on "the use of automatic 
telephone dialing systems or an artificial or prerecorded 
voice." Final Settlement Agreement ¶ 1.24. And even if there 
were such a claim, it is not clear whether that claim would be 
more successful (or lead to a more generous remedy) than a 
claim under the TCPA. As the Court explained above, see 
supra Section II.B.1, settlement agreements are compromises, 
and there would be "little incentive to negotiate class 
settlements if [defendants] could not secure a broad release 
generally insulating themselves from further litigation [*46]  
by those who participate in the settlement." Schulte, 2012 U.S. 
Dist. LEXIS 82790, 2012 WL 2254197, at *4 (citation and 
quotation marks omitted); see also Oswald v. McGarr, 620 
F.2d 1190, 1198 (7th Cir. 1980) ("[I]t is entirely proper for 
the offer to include a release for claims not yet adjudicated. A 
settlement offer is a compromise and may include a release of 
claims not before the court."); Smith v. Sprint Commc'ns Co., 
2003 U.S. Dist. LEXIS 325, 2003 WL 103010, at *2 (N.D. Ill. 
Jan. 10, 2003) ("[A]llowing for the broad release of related 
claims is in accord with the general policy in favor of the 
settlement of class litigation."); In re Brand Name 
Prescription Drugs Antitrust Litig., 1996 U.S. Dist. LEXIS 
4359, 1996 WL 167347, at *2 (N.D. Ill. Apr. 4, 1996) (a 
release of all "claims which have been asserted or could have 
been asserted in any litigation" is not too broad because "[f]or 

the settling defendants, the essential element of the Settlement 
Agreement is the release of all claims, asserted and 
unasserted, which arise out of the [conduct] that ha[s] been 
the subject of this class action"). So the Settlement 
Agreement's release is not overbroad.

Moving on, the next objection that the notice procedures were 
inadequate, Youngblood Objection at 3-4, is also rejected. 
Nationstar provided a list of 3,160,291 potential class 
members to Epiq. Bithell Decl. ¶ 5. Epiq removed incomplete 
addresses and updated other addresses using the National 
Change of Address database, sending a total of 2,343,988 
postcard notices. Id. ¶¶ 5-8. Epiq then checked for a 
forwarding address [*47]  with the post office or an updated 
address on Lexis Nexis for all of the undeliverable notices. Id. 
¶ 9. The postcard notices were effective because they reached 
more than 98% of the settlement class, id. ¶ 10, and thus 
provided "the best notice that is practicable under the 
circumstances, including individual notice to all members 
who can be identified through reasonable effort," Fed. R. Civ. 
P. 23(c)(2)(B). Youngblood also contends that the exclusion 
process was burdensome because requests had to be submitted 
by mail rather than through the website. Youngblood 
Objection at 6-7. But the opt-out requirements were minimal: 
the request had to be signed, and include the individual's 
name, address, telephone number, case caption, and a 
statement that the individual is a class member who wishes to 
opt-out. Preliminary Approval Order ¶ 11. Gathering these 
documents and paying for postage requires minimal time and 
financial burden, and courts have approved even more 
cumbersome requirements, including submitting proof of 
class membership. See In re Mexico Money Transfer Litig. 
(W. Union & Valuta), 164 F. Supp. 2d 1002, 1032 (N.D. Ill. 
2000) (proof of class membership was a "minimal reporting 
requirement [that] is not burdensome and is a reasonable 
safeguard against manipulation of the process by non-class 
members"), aff'd, 267 F.3d 743 (7th Cir. 2001). In addition, 
given [*48]  the important legal consequences of an opt-out to 
Nationstar, it was reasonable for requests to be signed and in 
writing. Finally, Youngblood argues that notice was 
inadequate because it did not include information about how 
unclaimed funds would be used, Youngblood Objection at 3, 
but the postcard notice directed class members to the website, 
which in turn states that "[a]ll uncashed checks issued to 
Class Members and any unclaimed money in the Settlement 
Fund will be equally redistributed to the other claiming Class 
Members if practical, or otherwise as directed by the Court." 
R. 67-4, Exh. 3, Proposed Website Notice at 3; 1/27/16 
Minute Entry (approving proposed website notice). The 
settlement website also includes a copy of the Settlement 
Agreement, which contains the same provision about 
unclaimed funds. Final Settlement Agreement ¶ 2.1(e). Thus, 
class members were adequately informed of what would 

2016 U.S. Dist. LEXIS 115729, *44

Case: 1:19-cv-06662 Document #: 134 Filed: 04/19/22 Page 160 of 166 PageID #:2077

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3TSF-GP90-0038-X2KX-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3TSF-GP90-0038-X2KX-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-49T0-003B-51GR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-49T0-003B-51GR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3TSF-GP90-0038-X2KX-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55WM-48S1-F04D-7489-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55WM-48S1-F04D-7489-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-G6T0-0039-W2JR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-G6T0-0039-W2JR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47P1-5WN0-0038-Y3C9-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47P1-5WN0-0038-Y3C9-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47P1-5WN0-0038-Y3C9-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-PP70-006F-P4C0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-PP70-006F-P4C0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-PP70-006F-P4C0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8RNS-NJB2-D6RV-H4DM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8RNS-NJB2-D6RV-H4DM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:422N-6F50-0038-Y0Y8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:422N-6F50-0038-Y0Y8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:422N-6F50-0038-Y0Y8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:444P-40X0-0038-X33F-00000-00&context=1000516


Page 13 of 17

happen to unclaimed funds.

Another objection, this one by Sandra Cooper, argues that 
consumers who have provided their cell phone numbers to 
Nationstar on a loan application have waived their right to sue 
the company for using those numbers for marketing purposes, 
and that the class-action device should not be used for such 
"trivial [*49]  matters." R. 69, Cooper Objection. This 
"objection" sounds more like a defense argument than a 
reason why a class member thinks the Settlement Agreement 
is not good enough. In any event, "the law recognizes class 
actions as a legitimate part of the U.S. litigation system," as 
does Rule 23. In re AT&T, 789 F. Supp. 2d at 982 (citing 
cases) (rejecting "a sustained critique of the class-action 
device generally"); Kolinek, 311 F.R.D. at 497 (class actions 
achieve the purposes of the TCPA; without them, "recovering 
so small a bounty is unlikely to incentivize many individual 
plaintiffs to hold defendants accountable for their violations 
of federal law"). Cooper's objections do not undermine the 
merits of this specific Settlement Agreement.

The remaining objection, advanced by Derrick Macon, also 
does not go to the terms of the Settlement Agreement; instead, 
it appears to be a challenge to a separate foreclosure action 
involving Nationstar. R. 93, Macon Objection. In sum, none 
of the objections alter the Court's determination that the 
Agreement is fair and reasonable.

C. Attorneys' Fees and Incentive Awards

1. Attorneys' Fees

The Plaintiffs also move for approval of $3,690,000 in 
attorneys' fees and costs, representing approximately 36% of 
the $12.1 common [*50]  fund net of administration fees and 
incentive fees. R. 70. As explained below, the Court awards 
class counsel 30% of the net settlement fund, but declines to 
add what the Plaintiffs characterize as a risk enhancer to get 
up to the proposed 36%.

The default rule is that parties bear their own litigation 
expenses, absent some sort of legal authority (like a statute) 
allowing the prevailing party to recover fees. Florin v. 
Nationsbank of Ga., N.A., 34 F.3d 560, 562 (7th Cir. 1994). 
Another exception is "[i]n a certified class action, [where] the 
court may award reasonable attorney's fees and nontaxable 
costs that are authorized by law or by the parties' agreement." 
Fed. R. Civ. P. 23(h). When a class action "results in the 
creation of a common fund for the benefit of the plaintiff 
class," a court can exercise its equitable discretion to shift 
fees. Florin, 34 F.3d at 563. The court "determines the 

amount of attorney's fees that plaintiffs' counsel may recover 
from this fund, thereby diminishing the amount of money that 
ultimately will be distributed to the plaintiff class. The 
common fund doctrine is based on the notion that not one 
plaintiff, but all those who have benefitted from litigation 
should share its costs." Id. (citation and quotation marks 
omitted). When evaluating the propriety of fees, [*51]  "[t]he 
district court must balance the competing goals of fairly 
compensating attorneys for their services ... and of protecting 
the interests of the class members ... ." Skelton v. Gen. Motors 
Corp., 860 F.2d 250, 258 (7th Cir. 1988) (citation omitted). 
Like reviewing any other part of the Settlement Agreement, 
the court must vigilantly safeguard the interests of the class 
when reviewing the request for attorneys' fees.

A fee award should "approximate the market rate that prevails 
between willing buyers and willing sellers of legal services." 
Silverman v. Motorola Sols., Inc., 739 F.3d 956, 957 (7th Cir. 
2013) (citations omitted). In other words, a court should 
attempt to "recreate the market" and determine what the 
parties would have agreed to ex ante by considering "actual 
fee contracts that were privately negotiated for similar 
litigation, information from other cases, and data from class-
counsel auctions." Taubenfeld v. AON Corp., 415 F.3d 597, 
599 (7th Cir. 2005) (citation omitted). There are two 
approaches used to calculate attorneys' fees: the lodestar 
method, which multiplies the number of hours by a reasonable 
hourly rate, and the percentage-of-recovery method, which is 
what its name sounds like—a percentage of the common fund. 
Florin, 34 F.3d at 562. Choosing which method to use is at 
the court's discretion, and the circumstances will inform 
which of the methods is more appropriate. [*52]  Id. at 566 
("We therefore restate the law of this circuit that in common 
fund cases, the decision whether to use a percentage method 
or a lodestar method remains in the discretion of the district 
court."); Harman v. Lyphomed, Inc., 945 F.2d 969, 974-75 
(7th Cir. 1991) (same); In re Abbott Labs. Sec. Litig., 1995 
WL 792083, at *3 (N.D. Ill. July 3, 1995) ("Because there is 
no precise rule or formula for making attorney fee 
determinations, a district court necessarily has discretion in 
choosing among the various alternatives ...[,] [s]o long as the 
method selected is not arbitrary and is likely to arrive at a fair 
fee." (citations omitted)). If the fee requested by class counsel 
is too high, "[t]he simple and obvious way for the judge to 
correct [the problem] is to increase the share of the settlement 
received by the class, at the expense of class counsel." 
Pearson v. NBTY, Inc., 772 F.3d 778, 786 (7th Cir. 2014) 
(quoting Redman, 768 F.3d 622, 632 (7th Cir. 2014)) 
(quotation marks omitted).

Here, class counsel proposes a percentage-of-recovery 
approach and requests $3,690,000 in attorneys' fees and costs, 
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or around 36% of $10,250,000.9 Pls.' Fee Br. at 2. The latter 
figure is the $12.1 million settlement fund net of 
administration fees and incentive awards.10 The Court agrees 
with the Plaintiffs that a percentage-of-recovery method is 
proper, because when considering the market rate for 
counsel's services in an ex ante position, "the normal [*53]  
practice in consumer class actions" is to "negotiate[] a fee 
arrangement based on a percentage of the recovery." In re 
Capital One, 80 F. Supp. 3d at 795. "This is so because fee 
arrangements based on the lodestar method require plaintiffs 
to monitor counsel and ensure that counsel are working 
efficiently on an hourly basis, something a class of [several] 
million lightly-injured plaintiffs likely would not be interested 
in doing." Kolinek, 311 F.R.D. at 501. Similarly, because of 
the coordination problems with so many plaintiffs, it is 
unlikely that class members would want to pay attorneys' fees 
in advance.

The Court also agrees with the Plaintiffs that "the baseline 
rate in TCPA common fund cases is 30%" of the first $10 
million of recovery. Pls.' Fee Br. at 12. In Synthroid's 
pharmaceutical class action, the Seventh Circuit approved 
fees of 30% of the first $10 [*54]  million of the settlement, 
25% of the next $10 million, 22% for the next $26 million, 
and 15% for the rest. In re Synthroid Mktg. Litig., 325 F.3d 
974, 980 (7th Cir. 2003). A downward-trending sliding scale 
was proper because counsel does not need to put in the same 
effort to achieve each level of recovery; the highest rate 
should be afforded for the first band of recovery, because 
"[m]uch of the expense must be devoted to determining 
liability, which does not depend on the amount of damages." 
Silverman, 739 F.3d at 959. So "[a]warding counsel a 
decreasing percentage of the higher tiers of recovery enables 
them to recover the principal costs of litigation from the first 
bands of the award, while allowing the clients to reap more of 
the benefit at the margin (yet still preserving some incentive 
for lawyers to strive for these higher awards)." Id.; see also In 
re Trans Union Corp. Privacy Litig., 629 F.3d 741, 744-45 
(7th Cir. 2011) ("The average award declined in percentage 
terms as the size of the settlement increased, in recognition of 
the fixed-cost component of a lawyer's activity in a case—
there is an irreducible minimum of lawyer activity that must 
be undertaken if the client is to have a reasonable chance of 

9 The Plaintiffs say that 36% of the net settlement fund is $3,690,000. 
This means that the net settlement fund is roughly $10,250,000 
($3,690,000 / 0.36).

10 "The ratio that is relevant to assessing the reasonableness of the 
attorneys' fee ... [is] (1) the fee to (2) the fee plus what the class 
members receive[]," the latter of which does not include 
administration costs and incentive awards. Redman, 768 F.3d at 630.

prevailing, no matter how small the stakes in the case.").

In addition, although "data from pre-suit negotiations and 
class-counsel auctions in TCPA [*55]  class actions are 
basically non-existent," courts have looked at fee awards in 
comparable settlements to determine that 30% is a reasonable 
and common rate in consumer class actions with up to a $10 
million recovery. Kolinek, 311 F.R.D. at 501 (citing, e.g., 
Taubenfeld, 415 F.3d at 598-600 (holding that district court 
was within its discretion to award 30% of a $7.25 million 
settlement fund in securities action); In re Cont'l Ill. Sec. 
Litig., 962 F.2d at 572 (explaining that "in large commercial 
litigation with prospects of multimillion dollar recoveries the 
percentage ... might be 33 percent of the first million"); 
Bridgeview Health Care Ctr., Ltd. v. Clark, 2015 U.S. Dist. 
LEXIS 95918, 2015 WL 4498741, at *2 (N.D. Ill. July 23, 
2015) (awarding one-third of common fund in TCPA class 
action); see also Gehrich, 2016 U.S. Dist. LEXIS 26184, 2016 
WL 806549, at *17 (awarding 30% of the first $10 million of 
the settlement, 25% of the second $10 million, and 20% of the 
remaining amount up to $28.79 million in TCPA case); 
Craftwood Lumber Co. v. Interline Brands, Inc., 2015 U.S. 
Dist. LEXIS 59092, 2015 WL 2147679, at *1 (N.D. Ill. May 6, 
2015) (awarding 30% of the first $10 million of the 
settlement, 25% of the second $10 million, and 20% of the 
remaining amount up to $40 million in TCPA case). The 30% 
rate is also close to the 33% figure in class counsel's actual 
retainer agreements with the class representatives, R. 74, 
Balabanian Decl. (Fees) ¶ 29, even though the Court 
acknowledges that "retainer agreements are [often] of little 
value to determining the market rate because named 
plaintiffs [*56]  are less often sophisticated buyers of legal 
services" and do not have "a sufficient stake to drive a hard—
or any—bargain with the lawyer[s]." In re Capital One, 80 F. 
Supp. 3d at 796 (citations and quotation marks omitted); see 
also In re Trans Union Corp., 629 F.3d at 744 ("[N]amed 
plaintiffs are usually cat's paws of the class lawyers."). In 
sum, 30% is an appropriate fee recovery in this case, where 
the net settlement fund is around $10 million.

The Court rejects the Plaintiffs' request, however, for an 
"upward adjustment based on the specific risks of this case," 
which would increase the percentage from 30% to 36% (put 
another way, a 20% increase11 in fees). Pls.' Fee Br. at 12. 
Although the risk enhancer is proper in lodestar cases, it does 
not reflect market forces in a percentage-of-recovery case. 
Some background on the purposes of the risk multiplier 
explains why. Generally, a risk multiplier, as the name 
suggests, "reflect[s] the risky character of [an attorney's] 
undertaking." In re Cont'l Ill. Sec. Litig., 962 F.2d at 569. 

11 6 / 30 = 0.2.
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When a court uses the lodestar approach, a risk multiplier is 
necessary because the lodestar does not adequately 
compensate an attorney for the risks of taking on a consumer 
class action on a contingency basis. Id. The Seventh Circuit 
provided this example:

Suppose a lawyer can get all the work he wants [*57]  at 
$200 an hour regardless of the outcome of the case, and 
he is asked to handle on a contingent basis a case that he 
estimates he has only a 50 percent chance of winning. 
Then if (as under the lodestar method) he is still to be 
paid on an hourly basis, he will charge (if risk neutral) 
$400 an hour for his work on the case in order that his 
expected fee will be $200, his normal billing rate. If the 
fee award is to simulate market compensation, therefore, 
the lawyer in this example is entitled to a risk multiplier 
of 2 (2 x $200 = $400).

In re Cont'l Ill. Sec. Litig., 962 F.2d at 569; Florin, 34 F.3d at 
565 ("[A] risk multiplier is not merely available in a common 
fund case but mandated, if the court finds that counsel had no 
sure source of compensation for their services." (citation and 
quotation marks omitted)). In class action settlements where 
the lodestar is used, "[t]he need for such an adjustment is 
particularly acute" because "[t]he lawyers for the class receive 
no fee if the suit fails, so their entitlement to fees is 
inescapably contingent." In re Cont'l Ill. Sec. Litig., 962 F.2d 
at 569; see also Americana Art China Co. v. Foxfire Printing 
& Packaging, Inc., 743 F.3d 243, 246 (7th Cir. 2014) 
(affirming enhancement of the lodestar by 1.5); Cook v. 
Niedert, 142 F.3d 1004, 1015 (7th Cir. 1998) (same); Skelton, 
860 F.2d at 255 ("In current practice, the court ... first 
calculate[es] the lodestar, taking into consideration [the] 
number of hours and how they were spent and the 
value [*58]  of each attorney's services to the class. ... Next, 
the court may adjust the lodestar to reflect the contingent 
nature of the attorney's undertaking." (citation and quotation 
marks omitted)).

The risk multiplier does not sensibly apply to percentage-of-
recovery cases, however, because the latter approach already 
incorporates the risks of the lawsuit. In other words, the ex 
ante market contingency rate in consumer class actions 
necessarily encompasses risk because it is the rate that an 
attorney would set after assessing and quantifying the 
possibility that she could recover nothing for her time and 
effort. The riskier the case, the higher the contingency rate 
will be. So because the Court has already explained that a 
30% rate reflects a fair ex ante agreement in a TCPA action, 
no risk multiplier is necessary. As a practical matter, this 
approach also makes sense because adding a risk multiplier to 
percentage-of-recovery rates would encourage attorneys to 
bring less meritorious cases than they would otherwise bring 

if only market forces were at play. Suppose, for example, that 
a case is so weak on the merits that an attorney would not 
bring the case, not even at a 50% contingency [*59]  rate. She 
might, however, decide to take that case given the added 
incentive that she would receive some enhanced fees by an 
additional multiplier if she prevails. See City of Burlington v. 
Dague, 505 U.S. 557, 563, 112 S. Ct. 2638, 120 L. Ed. 2d 449 
(1992) ("[T]he consequence of awarding [an] enhancement to 
take account of this 'merits' factor would be to provide 
attorneys with the same incentive to bring relatively meritless 
claims as relatively meritorious ones.").12 Fee multipliers on 
top of contingency rates would encourage attorneys to bring 
weaker cases—and courts should not encourage that 
litigation.

Plaintiffs' counsel cites two TCPA cases—In re Capital One 
and Kolinek— where the district court gave an extra 6% in 
fees for a risk multiplier as part of a percentage-of-recovery 
approach for the first [*60]  $10 million of recovery. Pls.' Fee 
Br. at 21-22.13 But neither of those cases discussed the 
applicability of the risk multiplier in lodestar versus 
percentage-of-recovery cases or held that a risk multiplier is 
always proper in percentage cases. In addition, although In re 
Capital One and Kolinek framed the fee increase as a "risk 
adjustment" or "risk multiplier," the cases actually seemed to 
conclude that these were riskier-than-usual TCPA cases, so 
the ex ante contingency rate would have been more than the 
30% baseline. In In re Capital One, for example, the class had 
17.5 million people and the recovery was around $75 million. 
80 F. Supp. 3d at 789. The large class size presented more 
acute manageability problems, and the consent defense was 
especially strong because "[the defendant] argue[d] that it 
obtained consent to call from each class member because 
every version of [the] standard cardholder agreement 
contained provisions expressing that Plaintiffs consented to 
receive calls through an autodialing technology." Id. at 790. 
What's more, the parties "had engaged in substantial motion 
practice and discovery in two of the individual class actions" 
before those actions were transferred and consolidated, and 
had also done [*61]  six months of class-wide discovery 

12 It is true that Dague, which held that reasonable attorneys' fees 
under fee-shifting statutes cannot include a risk multiplier on top of 
the lodestar, does not directly apply to common fund cases. See 
Florin, 34 F.3d at 564-65 (citing Dague, 505 U.S. at 563). But there 
is still a sensible policy consideration that carries over from the fee-
shifting cases, namely, that using risk multipliers with percentage-
contingencies, the latter of which already factor in risk, would 
encourage lawyers to bring less meritorious cases.

13 The Plaintiffs cite a third case, Grant v. Commonwealth Edison 
Co., No. 13-CV-08310 (N.D. Ill. Sept. 11, 2015), ECF 58, 68, but 
there is no written decision.
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during mediation. Id. at 794-95. And in Kolinek, the district 
court based its decision to award 36% of the net settlement 
fund partially on "the fact that [it] dismissed [the plaintiff's] 
suit with prejudice before reversing course on his motion to 
reconsider," which "demonstrate[d] that the risks ... were real 
and significant ... ." 311 F.R.D at 502. The legal argument at 
the dismissal stage was whether giving Walgreen's a cell 
phone number for identity-validation purposes constituted 
consent to receive prescription reminder calls, id. at 488, an 
issue that is not as directly addressed by the FCC guidelines 
as the debt-collection scenarios.

Here, in contrast, although the Court explained that the 
Plaintiffs faced risks from the consent and autodialer issues, 
the quantum of the risks in this case are typical of a run-of-
the-mill TCPA action against debt collectors. The size of the 
class, number of issues, and relatively short length of 
litigation before settlement are typical of a standard TCPA 
case. So the 30% baseline appropriately reflects the [*62]  
market rate in this case, and no adjustment is justified, 
especially not one that increases the fee award by 20%. Thus, 
the Court reduces the attorneys' fees from 36% to 30% of the 
net settlement fund. Although that currently amounts to 
around $3,075,000,14 this figure will likely change because 
the total administrative expenses have not yet been finalized.

2. Fee Objections

Although the Court sustains the fee-related objections to the 
extent that they argue that a risk multiplier is inappropriate 
(indeed, even before the objections were filed, the Court had 
identified the multiplier as a problem), see R. 80, Pentz 
Objection at 3 ("The risk of non-recovery for the first $10 
million is already reflected in the market rate, otherwise it 
would not be the market rate, which is determined primarily 
by risk."), Mitchell Objection at 13, none of the remaining 
objections render the 30% award unreasonable. First, some 
objectors argue that the lodestar method is proper here, see 
e.g., Mitchell Objection at 11-12, but the Court has already 
explained that it has the discretion to choose between the 
lodestar or percentage-of-recovery approaches, and that the 
latter approach better simulates the ex ante contingency 
arrangement that would [*63]  have been agreed-to in this 
consumer class action. See supra. Nor is a lodestar cross-
check required, which compares the recovery in a percentage-
of-recovery method with the lodestar. See Mitchell Objection 
at 11. Although courts have the discretion to do a cross-check, 
"consideration of [the check] is not an issue of required 
methodology." Williams v. Rohm & Haas Pension Plan, 658 

14 0.3 x $10,250,000 = $3,075,000.

F.3d 629, 636 (7th Cir. 2011) (citing Cook, 142 F.3d at 1013 
("[W]e have never ordered the district judge to ensure that the 
lodestar result mimics that of the percentage approach.")). 
Courts choose not to put too much weight into this check or 
skip it entirely, cautioning that "[t]he use of a lodestar cross-
check in a common fund case is unnecessary, arbitrary, and 
potentially counterproductive." Will v. Gen. Dynamics Corp., 
2010 U.S. Dist. LEXIS 123349, 2010 WL 4818174, at *3 (S.D. 
Ill. Nov. 22, 2010) (citation omitted). For one, it "may be both 
difficult and misleading," because class counsel will continue 
to spend time administering the settlement after it is approved. 
In re AT&T, 792 F. Supp. 2d at 1040. Nor is the lodestar an 
accurate representation of the hypothetical market agreement 
between the Plaintiffs and their attorneys; in a contingency 
fee arrangement, "[t]he client cares about the outcome alone," 
so "inefficient conduct of the litigation [] does not afford any 
reason to reduce class counsel's percentage of the fund that 
their work produced." In re Synthroid Mktg. Litig., 325 F.3d 
at 979-80. Thus, the Court [*64]  need not rely on a 
crosscheck.

Two objectors, Pentz and Mitchell, also argue that the risk in 
this action, which they think is low, mandates a downward fee 
adjustment to 20% or 25%, but none of their cited authorities 
are persuasive. Pentz Objection at 2; Mitchell Objection at 10. 
Pentz first argues that Gehrich supports the reduction—but in 
that case, the district court affirmed the 30% baseline for 
TCPA actions, and awarded sliding-scale fees of 30% of the 
first $10 million, 25% of the second $10 million, and 20% of 
the remaining amount up to $28.79 million. 2016 U.S. Dist. 
LEXIS 26184, 2016 WL 806549, at *17. Pentz and Mitchell 
also cite out-of-circuit cases, mostly from the Ninth Circuit, 
see Pentz Objection at 3, Mitchell Objection at 10-11, and to 
law professor Todd Henderson, whose report was tailored to 
the specific facts, pleadings, and settlement agreement in a 
different TCPA case, see Pentz Objection at 2 (citing R. 80-2, 
Henderson Report). (And the district court in that case 
actually ended up granting a 6% upward adjustment in fees, 
rather than a decrease. In re Capital One, 80 F. Supp. 3d at 
806.) So none of those authorities undermine the finding that 
a 30% baseline fee for the first $10 million in recovery is 
reasonable in TCPA actions in this circuit.

3. Incentive Awards

Finally, the Plaintiffs also move to give each of the ten class 
representatives a $5,000 incentive [*65]  award. R. 70. The 
Court agrees that this amount is reasonable.

"Because a named plaintiff is an essential ingredient of any 
class action, an incentive award is appropriate if it is 
necessary to induce an individual to participate in the suit." 
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Cook, 142 F.3d at 1016 (citing In re Cont'l Ill. Sec. Litig., 962 
F.2d at 571); In re Synthroid Mktg. Litig., 264 F.3d 712, 722 
(7th Cir. 2001) ("Incentive awards are justified when 
necessary to induce individuals to become named 
representatives."). In deciding whether and how much to 
award, courts can consider "the actions the plaintiff has taken 
to protect the interests of the class, the degree to which the 
class has benefitted from those actions, and the amount of 
time and effort the plaintiff expended in pursuing the 
litigation." Id. (citation omitted).

Here, the class representatives participated in the litigation by 
reviewing the complaint, responding to requests for 
information, and participating in the settlement process. 
Balabanian Decl. (Fees) ¶ 31; Pls.' Fee Br. at 25. Although 
this case settled before the first phases of discovery were 
complete, the class representatives nevertheless "attached 
their names to this litigation and participated in pre-filing 
investigation and informal and formal discovery." Gehrich, 
2016 U.S. Dist. LEXIS 26184, 2016 WL 806549, at *18. And 
an early settlement does not necessarily preclude an [*66]  
award when "the Class Representatives' roles were largely 
prospective in that they were committed to go through 
discovery as necessary, to be a part of any trial that would 
follow." In re AT&T, 792 F. Supp. 2d at 1041. Despite some 
objectors' arguments that the incentive award is excessive, 
see, e.g., Youngblood Objection at 4-5; Mitchell Objection at 
15, $5,000 is in line with other cases where there were similar 
levels of participation by class representatives. Gehrich, 2016 
U.S. Dist. LEXIS 26184, 2016 WL 806549, at *19 (noting that 
"[c]ourts in this District have recently and routinely granted 
$5,000 incentive awards to named plaintiffs in TCPA cases" 
and approving a $1,500 award (citing Kolinek, 311 F.R.D. at 
503 (approving $5,000 award); In re Capital One, 80 F. Supp. 
3d at 809 (same)); see also In re AT&T, 792 F. Supp. 2d at 
1041 (same). Thus, the Court awards a $5,000 incentive 
award to each of the eight class representatives: Heather 
Wright, Carole Stewart, Jeanette Childress, Robert Jordan, 
Sean Halbert, Dana Skelton, Vanessa Ruggles, and Rose 
Somers.

III. Conclusion

For the reasons explained above, the Court grants in part and 
denies in part the Plaintiffs' motion for fees, R. 70, allowing a 
$5,000 incentive award for each class representative but 
reducing attorneys' fees from 36% to 30% of the net 
settlement fund. The motion for final approval of the 
Settlement Agreement, R. 103, is denied as to the 36% fee 
award, but is [*67]  otherwise approved in its entirety. A final 
judgment order shall be entered separately.

/s/ Edmond E. Chang

Honorable Edmond E. Chang

United States District Judge

DATE: August 29, 2016

End of Document
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I hereby certify that, on April 19, 2022, I caused a copy of the foregoing Appendix 4 to
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Supporting Memorandum to be served upon all counsel of record via electronic filing using the
CM/ECF system.

  /s/ Theodore H. Kuyper
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